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ADVERTISEMENT. 



TH E following Reports of that eminent 
Lawyer, SirJoKNDAviEs, having been 
always well revived in IVeJlminfttr Hall, and 
containing many curious JPoints relative to the 
Laws, Hiftory, and Antiquities of this King- 
dom ; it is hoped, that a Tranflation of them, 
out of the Jargon in which they have hitherto 
appeared, may not be unacceptable, as well to 
the Gentlemen of the Profeffion, as to others, 
curious m fuch Matters. 
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Trin, 2 Jacobi^ in the Exchequer. 
The Cafe of Proxies. 

BE T W E E N the King and Sir .Imhrofe 
Fortb^ dodtor of the civil law, and one 
of the mafters of the court of chan- 
cery, the cafe was this. 
The Bilhop of Meatb before the diflbluti- 
on of monafteries, had a proxy of 15J. 4^. 
payable annually out of the commandery of 
Kells^ .in the county of Meath^ parcel of the 
poflclfion of the hofpital of St. John of Jeru- 
fakm in Ireland^ and another proxy of 20s. 
payable annually out of the impropriate rec- 
tory of Trevel in the fame county, parcel of 
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the poffeflions of the abbey of Thomas-court^ 
in the county of Dublin. 

In the 33 //. 8. the faid hofpital of St. John 
of Jerufalem^ and the faid abbey of Thomas- 
court^ were fuppreffcd and diflblved, and all 
the poflcffions of both houfts were vefted in 
the adtual and real pofleflion of the crown by 
a(ft of parliament \ but in the fame aft there is 
an exprefs faving of proxies to all bilhops and 
their fucceflbrs. 

After this, the bdihop of Meafb and his 
clergy (for that biftioprick hath not a dean 
and chapter) by deed enrolled, dated i6 Mar. 
26 H. 8. granted the proxies aforefaid, amongft 
others, to king H. H. and hJA (ucceflbis, the 
faid king being at the time of thegrant,and fmce, 
in actual pofleilion of the laid commaadcry and 
redory, out of which the faid proxies were 
payable. . 

Afterwards queen Etizabetb^ by letters pa- 
tents, dated J^ov. i, in the g3d year of her 
reign, demifed the faid commandiery and rec- 
tory to dodor Forth^ rendering rent, without 
any refervatipn of proxies v and whetfaor hb 
fhould now be charged vvitb the faid proyicn, 
and the arrears of them, mcurred fmcid tlie 
commencement of his leafe^ wa& the queftron. 
And it was adjudged that he fliould be charged. 
And three poiotts were moved and debated in 
the argument of this cafe. 

I. Whether the proxies were utterly cxtinft 
by the fuppreflion and diffoJution of the ftid 
religious boufes of 5/. John of Jerufalem^ and 
of fbomas-CQurty notwithftanding the faid faving, 
under the zj^ of difiblution. 

2. Whether 



of Proxies. 

a. Wbciber th« biftiop could grarK the 
proxies to the king. 

5. Whether the proxies were extindl in the 
hands of the king by the unity of pofleflioa 

For the firft pointy it was €>t^e(ffeed by the 
coQnci) for Sir /hnbrofi Forib^. that the proxies 
were extin<fl by the fuppreflion and diiToktioH 
of the retigious houies ; for thadi the vifitadon 
of the religious hoofes, was tbefole caufe of the 
payment ^ the projoeSf and cefante cauf& iejfat 
effe^us y for the rer^;ioias persons, being de- 
rai^'d and di(petkd, were not afterwards 
fubjedl to vifitatioD, and then whenf the vifita- 
tion ceafes^ the pioxy, being only an exhibi*- 
fion gi^en to tise vifitor for his travelling 
charges, fliall ceafe alfo 5 for Procuratio (as the 
cmonifts define it) efi exbHiiio fumpMium MceJUa- 
riorum faffa Pr^elatis qui diocotjes peragrandg 
ecelifias fnbjeOas vifiiant. 

Again they agreed that the vifitiation did not 
ceaie immediately hj the fuirender, or by the 
a£k of parliamenty which gave the religious 
hon&s and- their poiTeifions tlo the crown ; for 
hy that, their corporations were not diidblved^ 
as is held in j Co. Rep: in the cafe of the dean 
and chapter of Norwicby \ 5. Aff. p. 8. 32// ft. 
Br. Corpor. 78. But when: the religious perfons 
were deraignedy and had relinquilhed their 
habit, rule and order, by whieh they were vifi- 
table, then the corporation was utterly diflblved, 
and on that the viiitation ceafed. 

And they refembled the proxy due for viii- 
tation to the cafe of aa annuity, pro confilio^ or 
pro fervitio impmdendo. If the council or the 
fervice be withdrawn, die annuity is determin- 
ed ^ ib if a» rent-cbarge be granted for a road, 
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if the road be flopped, the rent-charge (hall 
alio be (topped ; g Ed. 4. 19. 15 Ed. 4. z. 
21 Ed. 3. 7. 45 £i/. 3. 8. Z)/fr 6. //. 8. 
2 and 6 £^/. 6. 76. So where a corody is 
granted for a certain (ervice to be done, the 
omillionof the (ervice determines the corody; 
20 Ed. 4. fol. uli. 

It was aifo (aid, that this duty was not 
annual, but contingent, and payable only on 
each vifitation, as efcuage on each royal journey, 
or as aide pur file marier^ or pur faire fits 
chivalier^ in which latter cafes, if an avowry 
be made for the aid, it is a good plea in bar, 
that the avowant had no fuch (on or daugh- 
ter alive, at the time of the aid. F. N. B. 
Br, %2. g. 

And as to the (aving, they (aid, that it was 
a flattering favingy which cannot preferve the 
proxies in ejfe^ which the taw hath extinguKh- 
ed; as it is held, I4£/. Dier^ 313. that the 
tenures of the obit or chauntery lands, held of 
fubjeds, are extinguiihed by the a£t of i Ed, 
6. notwithftanding the faving in the faid afl, 
propter ahfurditatem ; fo the proxies here (hall 
be extinguiftied, propter ahfurditatem. For as it 
is ab(urd, that the king (hould be (libjedt to 
attendance in refpedt of tenure, (b it is abfurd, 
that the king (hould be fubjedt to vifitation, or 
to any duty in refpedt of it : of the fame na- 
ture are (everal favings put in fValfingham* s 
cafe, Plowd. Com. 563, which are there called 
flattering favings. 

For the (ec6nd point, it was obje<5led, that 
the bifhop could not grant the proxies to the 
king, for two reafons ; the one deduced from 
the perfon of the king, the other from the perfbn, 

of 
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of the bi(hop : i. As to the king, admitting 
that he was capable of fuch fpiritual office, as 
to be vifitoV of religious houfes, yet he (hall 
not have proxies, on account of the inconve-^ 
niency, and indecency, and likewife of the 
impoflibility ; for it is not convenient, nor 
decent, that the poor religious houfes ftiould 
defray the charges of the king; and it is like- 
wife impoffible ; for by the canon law, p'ocu-' Faliampara^ 
ratio exbibenda eft fecundum qualitatem perfon£ tis dt cenfib. 
vifiiantis^ and the majefty of the perfon ot the ^*^- 3- 
king, and the pomp of his retinue is fuch, 
that by prefumption of law, no private perfon 
can defray his neceflfary charges, or entertain 
him agreeably to the quality of his perfon ; 
and therefore it is held, 27 H. 8. 10. b. that 
where a common fans number was granted to 
an abbot and his fucceffors out of the manor 
of Dale^ that after the diilblution, the king 
(hall not have the copimon fans number ; for 
there it is faid, that if the king (hould have it, 
he might fur-charge the land, which the law 
will not fuffer.- As if a villain purchafes com- 
mon fans number^ the lord (hall not have it, 
for the reafon aforefaid, for then the ter-tenant 
would lofe the profit of his land. 2. As to 
the biihop, although he may grant his tempo- 
ral poffeffions with the affcnt of his chapter or 
clergy, yet thofe duties, which he hath by pre- 
rogative of his epi(copal chair, or, as incident 
to his fpiritual tundtion, he cannot grant; 
which by the rule of the canon law, are of " 
three kinds, viz, i. Subfidtum cathedrarium^ 
which is a duty of prerogative and fuperiority. 
2. ^tfarta epifcopalis^ which is given to him 
for the repair of the churches. 3.. Procurati- 
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ones^ (or his vffitation, as above, which is a 
perquifite or profit of his fpiritual jurifdidtion ; 
as creation money, given to a duke or carl, 
for the maintenance of his honour, cannot be 
granted over ; 6 H.S. Dier z. a. 

For the third point, they faid, that though 
the proxy be a peribnal thing, payable only in 
reiped c^ the peribns vifitable^ yet admitting 
that diefe proxies are become real, and that the 
comma ndcry and redtory art charged with 
thefe proxies, then the unity of pofleflion ex- 
tinguifhes them in the hands of the king ; as a 
feignory, rent-charge, common, Cffr. are ex- 
tinguifhed by the purchafe of the land, if the 
tenant hath an equal eftate in the land, and in 
the thing which chargeth the land ; and to that 
purpofe the cafe of 2 ft 4. 19. a. was put, 
where a |H'ior hath an annuity out oi a par (on* 
age by prescription, if the par(bnage be appro* 
priated to the priory, the annuity Ts extinguished 
fcr ever. 

But on the other part, it was anfwered by the 
council for the king, and refolved by the 
court, that the faid proxies were not extin- 
^ui(hed by the diflblution of the faid religious 
houfes, but were well pre(crved and faved to 
the bi(hop, and that the bifhop had well grant- 
ed them to the king -, and that the unity of 
po(reflion in the hands of the king, made only 
a fu(pen(ion, and not an extinguimment of the 
(aid proxies. 
Antiquity of As to the firft point, firft it was obferved, 
proxies or that the proxies had not their original in the 
procurations, primitive church ; for St. Paul in vifiting the 
churches, which he had planted in /IJia and 
Europe, did not demand any proxies, but la^ 
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bourcd with his own hands for his fubfiftance, 
that he might not be burthenfome to the 
churches. Yet a long time after, the canon 
law, which declares that proxies are due to the 
bifhops in theif vifitations^ faith that it is agree* 
able to (jie doctrine of St. Paul, ut a quibus 
fpiriiualia rtcipinais^ eifdem temporalia commum-- 
temus. Infi.Sur. Canon, lib, z, c. de Cenjib. 

Secondly, It was obferved, that that which Originally en- 
we call proxy or procuracy, is called by the ^ertainment of 
canonifts procruratio^ becaufe on each vifitati- '^^ vifiton, 
on, the perfons vihtable, procure necellary 
provifions for the vifitors,. which provifions at 
firft were made in refrefliments or viftuals, *r;fe. 
in efulentis (^ pcculentu^ but that was with 
meafure and temperance, ne jejuniorum doc-^ 
trinam rubentibus buccis pradicmt^ as it is faid in 
one of the canons. ' - ■ 

But afterwards^ when the pomp and excefs Changed iqto 
of the vifitorg required fo much provifions, ad "^oney by 
became grievous and intolerable to the churches ^S^^2%%!^ 
and religious houfes, then each church and 242. 
houfe was realbnably taxed, and each proxy 
reduced to a certain fum of money, payable 
annually, in nature of a penfion, to the or- 
dinary, who hath the power of vifitation, 
de merojure, as is faid, 10 EL Dier 273. b. 

And it was aptly compared to focage in our - 
law, of which LUtleton faith, that in ancient 
times, great part of the tenants who held of 
their lords by focage, were to come with their 
ploughs on certain days yearly, to plough and (bw 
the dcmefnes of their lords \ and becaufe fuch 
works were done for the livelihood and fufte* ^ 
nance of their lords, they were quit againft 
their lords, of all other ^rviccs; and after- 
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wards, fuch fervices were changed by the con« 

fent of the lords, and the defire of the tenants, 

into an annual rent in nK)ney ; and as the te* 

nants in focage, after fuch change, were to pay 

their rents annually to the lord, although he 

had aliened his demefnes, and had np lands to 

Payable ahho' plough or (bw ; fo the churches and religious 

the viiitadon houies, after the procuration of victuals, was 

which was reduced to a fum certain, (hall pay it to the 

Acm^ccafcs. ordinary annually, although he makes no vi- 

fitation ', and fb the rule, Ceffante caujd^ cejfai 
effeSu^^ does not hold in thefe cafes. And to 
this purpofe diredly is the cale of Sir fFilliam 
Capellj put in LutterelF^ cafe, 4 Co. Rep. where 
it was refolved, that where a man holds cer- 
tain land by rent, pur caftle garde^ althougtv 
the caftle be demoliftied or decayed, yet the 
rent reniaineth *, for there it is faid, that when 
t the tenant held of the lord, to guard or repair 

the caftle of the lord, and afterwards fuch 
iervice was in ancient time changed (as in the 
cafe of ibcage) into an annual rent, although 
it be faid, rent pro wardd cajlri^ yet the lord 
cannot have the cafile garde again, when he 
will, but after the compofition and change 
made, the caftle gar^e is utterly gone; and pro 
doth not import a condition, as in the cafe of an 
annuity granted pro confilio impendendo^ but a 
full and perpetual recompence and fatisfadtion. 
For the fame reafbn in our cafe, although th^ 
paribnages impropriate are made lay fee, and 
come into the hands of the laity, who are not 
vifitable ; and although the religious houfes be 
fupprefled, diffolved, and demoliflied, as the 
caftle in Sir IVilliam CapelPs cafe, yet the faid 
certain fums of money, which comcin lieu of 
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proxies, and retain the name of proxies, and 
by ancient compofition, are made parcel of 
the certain and fettled revenues of the biihop, 
fhall remain always, and not be fubje£t to be 
extinguifhed ; no more than the annuities^ 
penfions, or portions of tithes, which are paid 
to this day out of many abbeys, and impro- 
priated re<^ories, and the original caufes, for 
which they were granted or paid, (hall not be 
now examined or brought in queftion ; and at 
this day the king himfelf pays and allows 
proxies out of all impropriations which he hath 
in his own poflcffioh ; and therefore in every 
leafe made by the king of an impropriate 
rectory, there is a covenant on the part of the 
leflee, that he will pay all proxies, fynodals, 
penfions, &?r. And Sir Humphry fVincb^ then 
chief baron faid, that before tl^ diflblution of 
monaftcries, where a redtory was appropriated 
to an abbey, immediately the vifitation ceafed 
as to the redtory, for the abbot was not vifita* 
ble as redtor, in refpedt to his dodtrine, but as 
abbot, in refpedt to his rule and order ; and 
yet, without queftion, the ordinary had his 
proxies out of all parfonages, appropriate to 
abbeys, as well before the diflblution, as after. 
And as to the faving in the adl of 33 H. 8. 
0. 5. it is not an idle or flattering (aving, but a 
real and efFedtual one ; for it is agreed, that 
thefe proxies . were in being at the time of 
making the adt, and not extinguilhed by the 
furrender of the religious houfes, (for their cor- 
porations were not diflblved, until the religious 
perfons had relinquifhed their houfes, and been 
difperfed and then fuch things^ as were in 
being at the time of the making of the adt, 

might 
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might well be preferved and faved by the ad, 
although things extindt before, could not be 
revived by a faving, without cxprefe words of 
grant and reftitution ; and this difference ap- 
pears fully in Kekewich's cafe, 27 H. 8. Bro. 
Pari. 77. and in Six John Moliti s cafe, 6 Co. 
Rep. 
Grantable to ^^ ^^ ^^ fecond point, it was reiblved, that 
the king. proxies, being in their original nature payable 

for vifitation, were grantable to the king, and 
that the king was capable of fuch a grant, cf- 
pecially when the faid duties were converted 
into a fum of money certain, in nature of a pen- 
fion or annuity. For by the ancient law of 
' the realm, the king hath power to vi'fit, re- 

form, and corredl all abufes and enormities 
in the church -, and by the ftatutes niade in the 
time of Hen. 8. the crown was only remitted 
and reftored (b its ancient juriididtion, which 
was ufiirped by the bifhop of Rome -, ^^ 
Ed, 3. Fitz. aid del Roy 103, Reges facto 
oleo un£ii fpiritualis jurifdiSlionis futU capaces \ 
and a proxy is a perquifite of jurifdidion ; 
10 H. "J. 18. Rex eft mixta perfona cum facer • 
dote. Alfo the king (hall have tithes by the 
common law, of which no lay perfon was 
capable; 22 AJf.pl. 75, 21 H. 7. i. The king 
himfelf (hall vifit free chapels and hofpitals j 
8 /iff' pl. 29. N. Br. 4.2. a. and Caffaneus^ in ca- 
talogo gloria mundi^ part 5. confid. 24. cites 
a text of the canon law, viz. §uod omnes reges 
dicuntur clerici ; and another text, which fays, 
§luod catifa fpiritualis committi poteft principi 
laico. 

And 
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And where it is faid that, in refpcft to the Notwitk- 
grandeur of the king and his retinue, compe- ftanding the 
tent proxies cannot be provided for him, and ^|>J«^on of 
confequendy cannot be granted to him, this^^^^"^^^ 
olgeftion is removed, fince proxies at the time 
of this grant, were reduced to certain reafona- 
ble films of money. Alfb the rule of the 
canon law is not fully cited, for it is, Procur 
ratio exbibenda efi fecundum qualitatem perfon^ 
vjfiianiis^ IS fuhfl^mtiam vi^tatorum. 

It was alfb refolved, that the bi(hop, withBythebiOop. 
the aflent of his clergy, might well grant 
proxies to the king, becauie the law hath qua- 
lified the perfon of the king to receive fuch 
grant, although . it were fuch a prerogative of 
the bifhop, that it could not be affigned to 
another peribn ; as the creation money of a 
duke or earl may be granted or furrendered to 
the king, although it may not be granted to a 
fubjedt Alio proxies being now reduced to a 
certain fum of money, and fb made part of 
the certain fettled and perpetual revenue of the 
bifhop, may as well be granted by him, as a 
portion of tithes, or an annuity, or any of 
his rents, fervices, or other hereditaments tem- 
poral. 

As to the third point, i-t was alfo refblved Not extin- 
and .adjudged, that the unity of pofTeffion of g^i^«* '^X 
the proxies, with the redtories impropriate, and "Xon^ tuf" 
religious houfes, out of which the proxies were fufpended. 
payable, did not extinguish the proxies in the 
hands of the king, but fufpend the pay- 
ment of them only, for a time, until the king 
by his grant had fevered the one from the 
other. 

To 
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Doarioe of To di(cover the law in this point« the nature 
o^ngoifii- of thofe things was confidered, which in any 
manner may be fubjedt to merging or extin* 
guijbmentj by unity of pofleifion ; and thofe 
things are of three kinds, i . Mates in land« 
2. Actions real, and titles to land. 3. Things 
ifluing or proceeding out of land, or taken and 
had on land. 

I. Eftates in land are properly merged or 
confounded, when a lefs eflate meets with a 
greater, in the fame perfon, in the fa-ne right ; 
as Terminus et feodum non foffunt conftare fimul 
in und eademque perfond\ and the pregnant 
reafon of this is put in Bracebridge'^ cafe, 
Plowd, Com. 319. b. becaufe the term is for a 
time finite, and the fee-fimple is for a time 
infinite, and the finite muft of neceffity be 
merged and confounded in the infinite; but 
this is properly merging and not an extinguifh- 
ment ; for if a particular tenant grants or fur- 
renders his eftate to him in reverfion, the 
particular eflate is not extind, although it be 
merged and confounded ; for if the particular 
tenant hath charged the land with a rent or 
other incumbrance, the eftate (hall continue in 
being for that purpofe ; and in truth, eftates 
in land, or rights to land, are things of iiich 
fubftan(ie, that they cannot be extinguilhed, or 
perifii entirely ; and therefore Littkton faith, 
that if a difleifee^ when his entry is taken 
away, releafe to the ter-tenant all his right, 
that that fhall not enure by way of extinguifli- 
ment ; for the right which he had ftiall ^s to 
the tenant by his releafe ; and it would be in- 
convenient that fuch ancient right ftiould be 
utterly extinguiftied, for a right cannot die. 

But 
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But things which ifTue out of hind, as a 
feignory, rent-charge, (^c. are (ubjcdt to ex- 
tinguilhment to all intents; as if the lord grants 
his feignory to the ter- tenant and a ft ranger, 
there mall be no joint tenancy or furvivorfhip 
between them, for the moiety of the feignory 
is extindt to all intents and purpofes ; PJowa. 
Com. 4.1 g. a. And if the lord releafe to the 
tenant all his right in the feignory, or in the 
land, fuch releafe (hall enure by way of cx- 
tinguilhment againft all peribns ; £i//. wi.b. 

2, Real a<5tions alio, and conditions are fub- 
je£t to extin^uiftiment, and this, as it were^ 
by way of unity of poflefllon ; as in all cafes of 
remitter; there he who hath the right of adtion 
to the land, hath the pofleflion of the fame 
land, (o that there is no perfbn againft whom he 
may bring his adion, and therefore the afticm 
is extinguilhed for ever. 

And for the fame reafon, a condition of re-, 
entry is extinguilhed by the purchafc of the 
land, or part of it ; 8 ^. 7, 8. ^. zi ^^* 8. 
Br. Extinguijhm. 49. 5k) a warranty is cxtin- 
guiftied by a re-enfeofFment, or defcent of the 
land to the fame perfbn who hath the warranty ; 
AoEd.^. li. 

3. Things iffuing or proceeding out of land, 
' or taken and had on land, are of three kinds, 

and on thofe different kinds of things arife thefe 
differences. 

I . If the things have their original and com- 
mencement out of the land, and not elfewherc, 
and are due in refpeft of the land only, and are 
part of the profits of the land, fuch things will 
be extinguiflied by unity of pofleflion, if a 
^man hath an equal eftate, and one right in 

both 
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both together ; of this nature is a feignory and 
real ferviccs ; 3 Hen, 5. \,a. 40 Ed ^. 40. b, 
Liu. 49. a. 122. ^. 34 -^ /'Z. 15. Rent- 
charge; Litt.Afit.b, Dier 140. ^. Conf>mon; 
1 1 Hen, 4. 5. J. 24 £rf. 3. 25. ^. A road ; 
21 Ed. 3. ^. II ifiA?». 4. 5. tf. And two 
rcafbns were given of this rule. 1. Bccaufe a 
thing which arifes out of land, when it comes 
to the land again, fliall naturally be extinguilh- 
ed ; for rt is a revoluth ad materiam primavty 
from whence proceeds the natural extinguifh- 
ment, as well of man, as of alt other earthly 
things. The other more legal reason is, that 
he who hath all the profits entirely, fhall not 
be faid to have part of the profits, tor the part 
is confounded in the whole, and therefore a man 
cannot have a feignory, rent, common, or 
road, in his own land. 

2. But on the other hand, things which are 
not iflliing out of bnd, as parcel of the profits 
of it, but are derived elfcwhere, and due in 
another refpedt, though they are taken and had 
within certain land, yet unity of pofleffion doth 
not extinguifh fuch things. Of fiich nature are 
all franchifcs ; as if a man hath a warren or 
/ purliew in the land of another, and afterwards 

purchafes the land, this unity of poflfeffion doth 
not extinguifh the franchifcs, but he (hall have 
them in his own land ; 28 Hen. 8. Dier 30. k 
16 El. Dier 327 a. 35 Hen. 6. g6. a. And 
lb it is of fVaif^ ^fi^o^y^ Wrecks Lett^ &c. 

J. Alfo, although a thing be part of the 
profits of land, and payable by fuch perfon 
only, who hath the land ; yet if fuch thing 
hath it's commencement and original in any 
perfonal refpedt, and not in relpedt of the 
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.land, and fb the pcrfbn is only charged, and 
not the land, fuch thing fhall not be fiibjeft to 
extingutfliment by unity of pofleffion \ and of 
fuch nature are annuities, tithes, and proxies. 

If an annuity be granted .in fee by apt 
words, to charge the heir or fucceflbr, although 
the heir or fucceflbr fhall not be charged with- 
out aflcts in land, yet if the grantee of the 
annuity enter into fuch land, this doth not fuf- - 

pend nor extinguifh the annuity; for the 
land is not charged, but the perfon in refpeft 
of the land ; for if the land were charged, it 
would not be an annuity only, but a rent- 
charge, and recoverable by diftrefe and avowry ; 
which remedy the law doth not give for a mere 
annuity : alfo, on an aflignment of fuch annui- 
ty, attornment would be neceflary, which is not 
on the aflignment .of an annuity. 21 Htn. 7. 1. *. 

This point is made more clear,, \o Ed. 4. 
10, ^ An abbot brings a ^cire facias againft a 
vicar, upon a judgment in annuity againft the 
predeceflbr of the vicar ; the defendant faith, 
that the annuity iflTued out of the manor of B. 
and the tithes, oblations, and oflferings of 
the vicarage, which manor and titles make 
the vicarage, and that the phintifF had entered 
into forty -three acres, part of the manor, and 
had taken the tithes, and prays judgment if' 
he ought to have execution ; and the court 
held that it was no plea, becaufe the recovery 
was on a writ of annuity, and in a writ of an- 
nuity, the perfon only ts charged, and not the 
land J and therefore to fay that he hath entered 
into the land, where,, by his fiiit, it appears 
that the rent doth not iflPiie out of the rand, 
is no plea. And it is there alfp refolved, that 

\ an 



\ 



i6 The Cafe 

in annuity againft the abbot, on a title of pre- 
icription, it is no plea, that the plaintiff hath 
entered on part of the poflefliion of the abbot ; 
and in annuity againft the heir, although he 
(hall not be charged, if he hath not land by 
defcent, yet it is no plea, to fay that the plaintiff 
hath entered into the land defended. 

But in 21 Hen, 7 i. the cafe is ftronger ;. 
the parfbn of a church was charged with an 
annuity to another parfon by prefcription *, the 
parfonage, out of which the annuity was pay- 
able, was appropriate to a priory of aliens, 
which priory being fupprefled by Edw. 3. was 
granted by parliament to Hen. 5. Afterwards 
Edw. 4. grants the parfonage impropriate to 
the dean of St. SiepbenSy againlt whom a writ 
of annuity is brought by the parfon who had 
the annuity by prefcription ; and the opinion of 
the court there, was, that the annuity was not 
extinguilhed by the grant of the parfonage to 
Hen. 5 by a£t of parliament, although there 
be no faving of it, and that this annuity was 
not given mclufively with the redory, for the 
re£lory was not charged with the annuity, but 
the perfon of the redtor only ; and although 
the payment of the annuity be fufpended in 
the hands of the king, yet when the king hath 
granted the parfonage over, it ftiall be re- 
vived. 

As to tithes, they are part of the profits of 
land, and are proceeding and renewing of, 
and out of land ; yet they (hall not be extindt 
by unity of poffeffion, becaufe they are origi- 
nally due in a perfonal refpedt ; for the igno- 
rance and weaknefs of lay perfons, who want 
inftruflion and confirmation in matters of reli- 
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gidn, was the original caufe of the payment o^ 
tythes. And the parfon of a qhurch doth not 
claim tythds in refpeft of land, but in refpedk 
of the perfon of the pariftiioner j vide .30 Herii 
8. Dier j\^. 32 H. 8. Br.Difmes 17. 

The eafe of tythes is parallel with the cafe 
of proxies, and agrees with it in all points; 
for as inftrudlion was the caufe of payment 
of tythes, fo vifitation, which was always ac^ 
Gompanied with inftrudion, Litt. ca. de Fran- 
kalmoigne 30. b. was the caufe of proxies ; and 
as tythes are now due and payable to lay per- 
fons, who have purchafed impropriate redt6* 
ries, although ^ey • give no inftrudion, ia 
proxies are due and payable to ordinaries, out 
of impropriations and religious houfes.diflblv- 
ed, although their viiltation hathceafed; and 
as no peribn can prescribe in non decimandoy as 
is commonly faid in our books, fo there is a 
rule in the canon law, that nulla eft adverfus 
procurationem prafcriptio. Inft. jur, Can. lib. tx 
cap. de cenfihus. And therefore proxies, which 
refemble tythes in other points, may well be 
compared to them in this point, viz. that they 
fhall not be fubjedt to extinguifhment. 

This cafe depended fcveral terqns upon a de- 
murrer, which was joined in the trme of Sir . 
Edmund Pelbam^ chief baron, and adjudged in 
the time of Sir Humphry Wiheh \ and was argu- 
ed by the attorney-general for the king, and by 
Henry Lincb^ of the middle temple, for Skf 
Ambrofe Forth. 

Q Ivliclrv 
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Mich. 5. Jac. in the King' s-Bench. 

The Cafe of Cuftoms payable for 

Merchandize. 



AN Information was exhibited in the king's- 
bench, by the attorney-general, againft 
the Mayor, Sheriffs, and Citizens of IVaterfordy 
in which he fets forth, that the faid mayor, 
Iheriffs, and citizens, for the^paceof one year 
before, had received and converted to their 
own ufe, the great and fmall cuftoms, and the 
fubfidy and poundage of all merchandizes, im- 
ported and exported, iq and from the port 
of IVaurford^ and that they had alfo made 
and appointed a cuftomer, or colleftor of 
the cuftoms, a comptroller of the cuftoms, 
a fearcher, and a gager, within the faid port, 
to the prejudice of the king, and without 
any warrant, and prays procefs againft the 
faid corporation, to malce them come and an- 
fwer, ^0 warranto they took the faid cuf^ 
toms and fubfidy to their own ufe, and made 
and appointed the faid officers. 

To this inforniation they pleaded a fpecial 
plea, in which they juftified the receiving of 
the faid cuftoms and fubfidy, and the appoint- 
ing the faid officers, by virtue of four feveral 
charters. 

I . By the firft charter, dated 8 Nov, Anno 
Regis Jobannis nono^ the faid king grants to 
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the citizens of the city of JVaterford (which 
was then their name of corporation) Cujlumam 
vocatam the murage, de omnibus rebus venaHbus 
£sf mercimoniis infra di^am civitatem emptis^ feu 
vendttisj ita bene^ £sf integre^ ficut Burgenjes vil^ 
Lefua de Brijlol babebant^ v I melius habere con- 
fueverani j and they aver m fadt, that the bur- 
gefles of Brijiol, at the time of the faid grant, 
had the faid cuftom of murage^ of all things 
bought and fold within the faid city of Briftol, 

2. By the fecond charter, dated 6 May^ 
I Hen. 5. the (aid king grants to the mayor, 
bailiffs, and citizens of fi'^aierfqrd {by which 
name they were then incorporate) cujiumanr 
ejufdem civitatis vocatam^ the Cocquet, capien- 
dam per manus di^i Majoris &? Ballivorum in 
perpetuum ablque aliqyo computo^ &c. 

3. By the third charter, dated 1 2 May^ 
3 Hen. 7. the (aid king grants to the mayor, 
BaiRfFs, and citizens of the city of Waterjord^ 
and their fucceffors, quod ipft (st fuccejfores fuiy 
£5? eorum quilibet^ ac omnes £sf finguli cives 6? 
inbabitantes ejufdem civitatis Waterjord^ qui tunc 
erant^ £5? qui pro tempore futuri ejfent^ & eorum 
quilibety pro bonis cat a His 6? mercbandtjis Juis qui- 
iufcunque^ infra civitatem fuam IVaterfard prad, 
ac portum^ pracinEium^ tf lib ir tales ejufdem^ £ff 
in omnibui 6? fmgulis a His portibus^ creciis^ fcf 
locis^ infra terram Juam Hibernt^j de nova cuf 
tuma^ viz, de prajiatione five folutione duodectm 
denanorum de libra.^ Pondagio vulgariter mincu^ 
pato^ erga diilum dominum Regem^ baredes^ 6? 
fuccefjfores fuos imperpetuum fint quieti^ exonerati. 

Et ut Major concurfus tarn bominum quam 
mercandifarum ad tandem civilatem^ pcene in ex- 
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trem£ defolationis 6? pauperiatis abyjfum deduc^ 
tam^ de cater o confluat 6? accrefcat^ ulttrius de^ 
dit &? concejjit prad, Majorf\ Ballivuj &? civi- 
bus^ &c. §luod omnes l^Jinguli meridiores^ 6? 
bomines^ tafh indigendfy quam alienigeva^ 6? eo- 
rum quHibety ad pradiHam civitatem fuam Wa- 
terford^ ac portum fc? pfacinSlum ejufdem^ caufa 
mercandtTUindi venienteSy pro cataltis & mere an- 
difis fuis quibufcunque^ infra civitatem pradiilam^ 
fcf pracinSum fcf libertates ejufdem^ de diSa nova 
cuftutna^ Jive pondagio^ erga diHum Dominum Re- 
gent^ baredes fcf fuccejfores fuos^ ftmiliter fint 
quteti 6f exonerati imperpetuum, 7. b, 

4. By the fourth charter, ckted 8 Feb. 1 1 
Eliz. the faid queen grants to the faid mayor, 
bailiffs, and citizens, and their fucceffors, quod 
impertuum^ annuatim^ deftipfii eligere valeant fc? 
pojjinty Scrutatorem^ Gageatorem^ {5? alios 0^- 
ciarios tf miniftros quofcunque^ infra eandem 
civitatem fcf libertates ejufdem^ ufuales &? ne- 
cejfariosj with an averment that the cuftomer 
and comptroller of the cuftoms were necef- 
fary officers within the faid city, inafmuch 
as the faid king Hen. 5. by his charter a- 
. forefaid, had granted to them the faid cocquet 
cuftom ; and they concluded their plea, that by 
the faid warrants, thev had received the faid 
cuftoms and (ubfidy or poundage, to^ their own 
ufe, and had made and appointed the faid offi* 
cers within their city ; and to this plea the at- 
torney-general demurred in law. 

And in the argument of this demurrer, two 
principal matters were confidered. i. What 
manner of duties, cuftoms and fubfidies are, 
and their original and difference. 2. Whether 
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the faid' charters are fufficient warrants to the 
corporation of IVaterford to receive the faid 
cuftoms and fubfidies to their own ufe, 
and to make a cuftomer, comptroller, fearch- 
er, ^c. 

As to the firft matter, for the explanation of Firft point, 
this learning of cuftoms, it was firft obferved 
that the duties payable to the king out of mer- 
chandizes exported or imported, are of three 
kinds. I* Cuftoms. 2. Subfidies. 3. Impofts 
or Impofitions, which were defined and divided 
\Vk this manner. 

I . Cuftoms are duties certain and perpetual, Cuftomi,' 
payable to the king, as the inheritance of his what, 
crown, for merchandizes tranfported acrols the 
fea, from one realm to another ; for, for things 
vendible by way of merchandize, carried from 
one port to another, within the fame realm, by 
iea or land, no merchant is- bound to pay any 
cuftom. 

. Thofe duties called cuftoms are divided intq 
three kinds. 

1 . The great and ancient cuftom. 

2. The fmall and new cuftom. 

3. Pri(age and Butlerage. 

And in all thefe the crown hath a certain and 
perpetual inheritance. 

I . The great and ancient ciiftom is payable 
out of native or home-bred commodities of 
three forts, viz. Wool, Woolfels, and Leather, 
and is at the rate of 6 j. 8 ^. for every fack of 
wool', 6s. %d. for 300 woolfels ; 13 j. 4//. for 
a laft of leather ; and it is to be obferved that; 
each fack of wool contains 26 ftone, and each 
ftone 141b. and each laft of leather, 20 diker, 
9fi4 ^^(h diker 10 hides. 
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This is the ancient cuftom payable by every 
denizen for the exportation of the commodities 
aforeiaid ; but merchants ftrangers, pay a third 
part more, for ftie remiflion of prizes and o- 
ther p.ivileges granted to them, by the charter 
of 31 Edr\. Dyer i El, 165. b, 

2. The fmall and new cuftom is 3^. in the 
pound, payable by merchants ftrangers only, 
for all commodities by them imported and ex- 
ported, as is exprefled in the (aid charter of 
31 Ed I. • 

Moor 832 2. Prilage is a cuftom taken of wines of 

f n" ni^^ ail (brts, viz. two tuns of wine out of every 

2 Built. 234. rt . , J .. y ^ 

• ftiip laden with twenty tuns or upwards, one 
to be taken before the maft, and the other 
behind the maft ; and bccaufe this cuftom is 
part of the merchandize imported and taken 
{prize) in fpecie, it is called prifage. 

And this cuftom of prifage was payable in 
England by all merchants, denizen and aliens, 
before the faid charter of 3 1 Ed. i . by which the 
king remits to merchants ftrangers all pnfages ; 
and in the fame charter it is exprelTed, that in 
conllderation thereof, the merchants ftrangers 
have granted and paid to the king and his heirs, 
nomine cuftum^e^ 2S. de quolibet dolio vini^ quod 
adducent vel adduci facient infra re^num^ &c. 
which cuftom of zs. by the tun, is now in Eng- 
land called butler age, and payable there by all 
merchants ftrangers; vide flat, de extreat ad 
Scacc. 15 Ed, 2. 

And this is the natureof thofe feveral duties, 
which are properly called cuftoms. 
For ihe original of thefe cuftoms. 

I. The 
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I . The ancient and great cuflom is parcel Ancient and 
of the ancient inheritance of the crown, and g'^*^ c^^^""* 
as ancient as the crown itfelf; inbaret fceptro^^^Yc^ 
and it is due of common right, and by pre- Vaugh.\^i. 
fcription, and not by grant or benevolence of 4 Inft. 29. 
merchants, or by ad of parliament. Dyer i. 
Eliz. 165. b. it was firft railed out of the na- 
tive, proper and firft commodities of our coun- 
try, viz. wool, woolfels, and leather, which 
arife from the depafturing of cattle upon the 
land, without the induftry of the inhabitants, 
and are in truth the natural riches of England ; 
for the invention and induftry of man, hath 
found and produced tin, lead, cloath, iron, (Sc. 
in feveral periods of time ; but the three firft 
commodities, viz. wool, woolfels, and leather, 
were properly and anciendy faid, the ftaple 
commodities of the realm (although by the 
ftat. 27 Ed. 3. c. ir lead be alio declared to be 
a ftaple commodity ; and therefore he who is 
bound in a ftatute ftaple, acknowledges that he 
is indthtcd pro lanis J corii4 ^ pluptiis^ &cj and 
they were called ftaple commodities, becaufe 
they were carried to the ftaple of the king, to 
be exported thence, and not elfewhere, for the 
better collection of the cuftoms due to the king; 
fee the ftatutes of 27 Ed. 3. f. i. and 43 Ed. 
3. c. I. where it is expreflcd in what towns of 
England^ Ireland^ and IVales^ the ftaples of 
the king were eftablilhed, fer the exportation 
of thefe commodities ; and it appears al(b by 
diversr ftatutes, that Calais was once appointed 
for a general ftaple ; but that was afterwards 
altered, and the ancient ftaples re-eftablilhed. 
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But for thefe three firft commodities only, 
fui^. wool, woolfels, and leather, the faid an- 
cient and certain cuftom was payable -, for, for 
lead, ahhough it was fafd to be a llaple com- 
modity, the fmall cuftom of three-pence in the 
pound only was paid, as appears by the flat, of 
27 Ed, 3. f. I. and in the red book of the excb^ 
here, foL 8. a. 

And that the king hath an eftate of inheri- 
tance in this great and ancient cuftom, appears 
plainly, 31 W. 8. Dyer ^'^.b. where it is faid, 
that cuftom is the inheritance of the king by 
the coiirfe of common law, and fubfidy is a tax 
^iffefled by parliament. See alfo i Mar, Dyer 
gi. where king Ed. 6. granted a licenfe to a 
pierchant ftranger, to tranfport all merchan- 
dizes. Buying for cuftoms and fubfidies, fo 
much as any Englijb merchant or denizen paid, 
and no more; and it was refolved by all the 
juftices, that after the deadi of Ed. 6. the grant 
was good for the cuftom, and void for the 
fubfidy ; becanfe the king hath an inheritance 
in the cuftom, as a prerogative annexed to his 
crown, but in the fubfidies he hath but an 
eftate during his life, by aft of parliament. 
So, g H. 6. 12/ a. the queen had part of 
her dowry affigned, ex ma^na cuftuma of Lon-r 
don ; which ig a proof, that the king hath a 
greater eftate in the great cuftom, than for his 
own life ; and therefore the opinion of Babing-: 
ton there, th^t the king hath not an inheritance 
m the great cuftom, but in the fmall cuftom 
pnlyy hath no colour in reafon. So by the ftat. 
18 Hen. 6. it is provided that the wages of the 
juftices, fhould perpetually be paid out of the 
.firft money, arifing out pf the cuftoms, which 
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could not be, unlefs the king had an eftate 
of perpetuity in the cuftoms ; i Hm. 7 . 4. a. 
Laftly, it is an infallible rule, that if a man 
has a thing of common right, and by prefcrip- 
tion, he has a fee-fimple in it ; for the com- 
mencement of a particular eftate may and 
ought to be fliewn. 

But becaufc every thing that is due of 
common right, and by prefcription, ought \ 

to have a reafonable caufe of commence- 
ment, it was obferved that this cuftom was 
at firft paid to the crown, for four princi- 
pal reafons, v/z. j. For leave to depart the 
realm, and to carry the commodities of the 
realm out of it, fee Di&r i Eliz. 1 65. b. and the 
flat, of 18 Ed, 3. ^. 3. 2. For the intereft 
which the king hath in the fea, and in the 
branches of it, 22 Ajj, pi 93. 15 Eliz. Dyer 
226. b. 3. Becaufe the king is the warden of 
all the ports and havens of the realm, which 
are the ojirafeujanua regni^ and the king is the 
cujios totius regni: 4. For waftage and protec- 
tion of the merchants upon the feas, againft 
the enemies of the realm, and againft pirates, 
who are the common enemies of all nations. 

2. The fmall and new cuftpm, payable by ^^^1^ ^^^ 
merchants ftrangers only, had its commence- new cuftom 
ment in the time o( Ed. i. for' before that granted by 
time, the duties payable by merchahts ftran- ^^f ^^'"'^ 
gers, upgn all foreign commodities imported £^ ,^ 
(except wines) and upon all native commodi- 
ties exported (except the faid ftaple compiodi- 
ties of wool, woolfels, and leather) were un- 
certain ; for the king by his prerogative took 
to his own ufe, and at his own price, fo much 
snd fuch portions pf their merchandizes, as he 
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had occafion for,"* by the name of prizes, which 
y.^^40^ were always uncertain. 

See this char- But king £^/. i. by his charter, dated Feb, i. 
ter at hrge, \^ ^j^^ ^ , (^ y^^y ^f j^jg reign, in favour of mer- 

J^Ynft^iJ chant ftrangers, and to attract their commerce, 
24, 2$. ' remitted to them all prizes, and granted to them 
fcveral other privileges, et pro jupradi^is liber- 
tatibus obtinendis^ 6? prtjis remittendis (thefe arc 
the words of the charter) fupradiSi mercatores 
univerfil^ ftnguli pro fe^ &f omnibus aliisde parti- 
bus JuiSj com or di ter Gf unanimiter concefferunt^ 
that they would pay to the king and his heirs, 
ires denarios de libra out of all merchandizes im- 
ported or exported by thpn, as is exprefl'ed 
more particularly in the faid charter, which is 
to be found in the chief remembrancer's office 
in the exchequer in England^ and in the red 
book of the exchequer here. And this charter 
of Ed. I. was in all points ratified and con- 
firmed" by aft of parliament, 27 Ed, 3. r. 26. 
and this is the original of the fmall cuflom. 

But it is (o be obferved, tha^ this fmall cuf. 
tbm out of foreign commodities was accepted 
by the king, when only a fmall quantity of fuch 
foreign wares were imported iiito England ; for 
in the time of Ed. i. and afterwards in the 
time of Ed. 3. the native commodities of £«if- 
land exported were of greater quantity and 
value, by at leaft two parts in three, than the 
foreign merchandizes imported •, by wjiich king 
Ed. 3. raifed a great revenue out of the native 
commodities of his dominions ; which is a 
mark of good hiilbandry in that prince ; for 
oportet patrem familias vendacem ejfe^ 6f non ema- 
centy as Cato the elder faid ; but now things are 
otherwife, for the foreign >yares imported are 
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of greater quantity and value by two parts, 
than our native commodities exported ; which 
is a great difgrace to our nation, to be (b allured 
by the mercery and grocery wares imp)orted by 
ftrangers, and to expend on them more than 
the value in all the ftaple apd real commodities 
of our country, which will in the end prove 
the ruin of the commonwealth. 

3. Prifage of wines is alfo a cuftom due by Prifage and 
prefcription, and part of the ancient inheritance Burfeiage. 
of the crown ; and that the king hath an in- f ^"j^ 59- 
neritance m the pnfage of wines, appears by ^ Inft. of T^ 
the charters granted to the citizens of London^ 
and to chofe of the Cinque ports, to be difcharged 
of prifage, in all ports for ever ; fee flat, i Hen. 
8* c. 5. And the earl of Ormond had an eftate 
of inheritance in the priiage of wines in this 
realm, by grant from the king. And the char- 
ter of London v/ as allowed in this point in the 
exchequer of England^ 44 Eliz. but the ques- 
tion there was, whether a citizen of London 
who had no family, nor paid fcot and lot, but 
was a fojourner in the houfe of another, (hould 
have the benefit of the faid charter j in the ar- 
gument of which cafe, Coke^ then attorney- 
general, put this difference of citizens, vtz. 
that there is a citizen nomine^ a citizen re^ and 
a citizen nomine et re ; but it was refolved that 
only the citizen nomine et rd, viz. he who is a Moor 833. 
freeman of London^ and alfo an inhabitant, and ^^^' 3»o- 
pays fcot and lot there, (hall be free of pri- 
fage by the faid charter. As to the origi- 
nal of butlerage, which is paid by merchant 
ftrangers, it had its commencement by the 
charter of 31 Ed. i. as is before faid, and i$ 

limited 
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limited to be paid to the king and his heirs 
for ever. 

And this is the nature, original and diffe- 
rence of the ancient duties payable for merchan- 
dizes^ which are properly called cuftoms, and 
are the inheritance of the crown. 
Subfidies, 2. Subfidies are alfo duties payable for mer- 

what. chandizes, exported and imported, but are 

4Xnft,28. granted by aft of parliament, Dyer ^j. Hen. 

8. 43. b. I. Mar, 92. a. and are of three kinds, • 
according to the diver fity of commodities, and 
are called, 

1. Aids or fubfidies, being granted out of 
the faid native commodities, *r;i2. wool, wool- 
fels, and leather, over ind above the ancient 
cuftom aforefaid. 

2. Tunnage, granted out of wines of ^11 
forts, over and above the prifage and butlerage. 

3. Poundage, granted out of all commodi- 
ties imported and exported, except wines, and 
the ftaple commodities aforefaid, and payable 
by merchants ftrangers, over and above the 
fmall cuftom. 

As to the original of thefe duties. 
Aids, what. I. Aids 'and fubfidies, payable out of native 
and ftaple commodities exported, were not of- 
ten granted by parliament, before the time of 
Ed. 3. but to that king for the fupport of his 
wars in France^ by a parliament held in the 
fourteenth year of his reign, (which was the 
firft of his reign in France) an aid or fubfidy 
was granted of forty ftiillings out of every fack 
of wool, forty ftiillings out of every three hun- 
dred woolfels, and four pound out of every 
laft of leather ; which was to continue but for 
one year j and afterwards the merchants .were 



to 



of Cuftoms^ &c. 29 

to pay but the ancient cuftom. Afterwards by 
parliament, in the» 13 Ed. 3. a fubfidy was 
granted to the fame king, of fifty (hillings out 
of every fack of wool, fifty fliillings out of 
every three hundred woolfels, and five pound 
out of every laft of leather. By ad of parlia- 
ment, 3 1 Hen. 6. a fubfidy was granted to the 
king of forty-three fliillings and four-pence out 
of every fack of wool, and forty-three fliillings 
and four-pence out of every two hundred and 
forty woolfels ; but afterwards in the fame par- 
liament, this fubfidy was abated and reduced 
to thirty-three fliillings and four-pence for a fack 
of wool, and thirty-three fliillings and four- 
pence for two hundred and forty woolfels, and 
the paymeht limited to five years only. So that 
thefe aids or fubfidies were net of a certain 
value, or continuance, until tl^e time of £4 ^* 
to whom, in the firft parliament of his reign, 
was granted a fubfidy of thirty-three fliillings 
and four-pence out of every fack of wool, thir- 
ty-three fliillings and four-pence out of every 
three-hundred woolfels, and three pound fix 
fliillings and eight-pence out of every laft: of 
leather, exported by denizens. For every fack 
of wool exported by aliens, three pound fix 
flbillings and eight-pence-, and for every two 
hundred and forty woolfels, three pound fix 
fliillings and eight-pence -, and for every laft: of 
leather, three pound thirteen fliillings and four- 
pence ; and this fubfidy-grant to continue, du- 
ring the natural life of the king ; and after the 
death of this king, the fame fubfidy was grant- 
ed to queen Mzry, c^ueen Elizabeth^ and to our 
lord the king, who now is, during their feveral 
lives, by feveral ads of parliament. 

2. Tunnagr^^ 
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z. Timnage, which is a fubfidy out of wines of 
all forts, was firft granted by parlfament, 5 Rich. 
2. when two (hillings on every tun of wine, to be 
imported into England^ was granted for two 
years, and this was for the fupport of a fleet 
upon the fea, for the fupprefling of pirates ; but 
afterwards by a parliament in the third of Ed. 4. 
tunnage was granted to this king during his 
natural life, in this manner, viz. three (hillings 
for every tun of wine, and (over and above 
this three (hillings) for every tun of fweet wine, 
three (hillings more, (See flat. 12 Ed. 4. c. 3.) 
and this fublidy was afterwards granted to Hen. 
8. and Ed. 6. with this addition in the time of 
the latter, that for every aum of rhenifh wine, 
twelve pence alfo (hould be paid ; and fince the 
time of Ed, 6. this fub(idy of tunnage hath 
betn granted in England by feveral ads of par- 
liament, to queen Mary^ queen Elizabeth^ and 
the prefent king, during their feveral natural 
lives. 

3. Poundage, which is a fubfidy gramed out 
of all commodities, exported and imported, 
except wines, and the ancient ftaple wares, 
(as is before mentioned) and payable by all 
merchants, denizens, and aliens, is the twen- 
tieth part of the value of merchandizes, viz. 
twelve-pence in the pound, and was * firft grant- 
ed by parliament in England^ 3 1 Hen, 6. du- 
ring the life of that king, which grant was im- 
mediately re aflTumed ; but afterwards, viz. 
3 Ed. 4. this fubfidy of poundage was 
granted to this king during his life ; fee ftat. 
1 2 Ed. 4. c. 3. and afterwards the fartie fubfidy 
was granted to Hen. 8. during his life; and the 
fame grant hath been renewed to Ed, 6. queen 

Mary^ 
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Mary^ queen Elizabelb, and the prefent' king, 
during their feveral lives, by feveral adts of par- 
liament in England, 

But in this kingdom of Ireland^ the fubfidy Origin of ^ 
of poundage commenced in this manner. la ?^^°^^^ ^ 
the fourteenth year of the reign of Ed. 4. a '^^ 
fraternity of arms was eredted by aft of parlia- 
ment, confifting of thirteen the moft honoura- 
ble and loyally difpofed perfons in the counties 
of Dublin^ Kildare^ Meath and Louth ; and a 
certain number of horfemen with their pages, 
and of archers mounted was afligned to them, 
with certain entertainment and wages, payable 
to each of the faid horfemen and archers j 
which Brothers of Arms^ with their retinue 
were to be at all times ready to defend the 
Englijh pale againfl rebels and outlaws ; and 
for the payment of the wages of the faid horfe- 
njen and archers, it was enacted, that the faid 
Brothers of Arms and their fucceflbrs (hould 
have twelve pence in the -pound of all merchan- 
dizes imported and exported out of this realm, 
leather and wines, and the merchandizes of the 
freemen of Dublin and Drogbeda only excepted. 

Afterwards, in a parliament held by Sir Ed- 
ward Pcynings, 10 Hen. 7.* it was ena6ted, 
that forafmuch as the laid twelve pence in the 
pound granted to the faid Fraternity (which is 
there called the Fraternity- of St. George) was 
expended and converted to private ufes, and 
not in difcharge of the publick fervice, the 
king fhould have the faid poundage for five 
years following, and that all other grants made 
of the faid poundage (hould be repealed and 
adjudged void, i^c. And the faid five years 
being expired, viz. 15 Hen, 7. a new poundage 

was 
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was granted by adt of parliament to the faid 

/ king, his heirs and fucceflbrs for ever, with a 

provifo^ that this ad fhould not be prejudicial 

to the freemen of Dublin^ Waterford and Drog^ 

beda^ being free by birth, marriage or appren* 

ticeftiip, £s?r. and fo the king hath an eftate of 

inheritance in this fubfidy of poundage in Ire* 

land^ altho' he hath it only during his hfe in 

England. 

Impofts or 3/ ^^V^fi^ or Impofitions are the third kind of 

Irapofidons duties payable for merchandizes, and are fome- 

what. times rated and ailefs'd by parliament^ and 

then are in nature of Juhfidies^ and are fome- 
times impofed by the kings prerogative, to 
fupport the neceffary charges of the crown, and 
then, nihil magis jufium eji^quam quod necejfarium 
ejtj as an ancient fenator of Rome faid. 

The impoft on wines in this kingdom was at 
firft aflefe'd by parliament, and limited to be 
paid for a certain term of years, which being 
expired, it is now • continued by the king's 
prerogative. 

Thefe are the duties payable to the king of 
England for the exportation and irnportation of 
merchandizes ; and altho' this revenue of the 
crown hath been greatly improved in this laft 
age, yet if the cuftoms, fubfidies and impofi- 
tions of England be compared with the duties 
and payments of this kind, in foreign countries^ 
they will be found to be very moderate and 
reafonable. 

The antient Romans (for this revenue payable 
out of merchandizes is the moft antient, ho- 
nourable and reafonable that belongeth to any 
prince or (late) had their duties by ihe name of 
wBigalia a mercibus eveilis 6? ime^isy which 

the 
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the cmperor7^/w/i» calls exagegica f# ifagdgka \ 
and touching the nature of them, the rules of 
our law are agreeable to thofe of the imperial 
law. 

I . We fay that cuftom i^ an antient inheri- 
tance of the crown of England 4 they (ay vec^ 
tigal origine ipfdjus C^faruti/i & regum pairimo^ 
niale eft. 2- In our law, waftage and protedti- 
on of merchants on the fea is one of the prin-» 
cipal caufes of the payment of thefe duties ; 
and in the law of the empire, primaria velliga^ 
hum cauja ac ratio fuit^ ut plana tutaque mer^ 
catori pratereunti itinera pr^eflarentur. And 
Pliny^ lib. 19. c. 4. faith, merces pratiofa^ ut ex 
India f ArabiAy /Ethiopid^ tuto a mercatoribus in 
Europam conveherentur^ necejfario clajfem paran^ 
dam eje adverfus piraticas incurjlmes \ inde mari^ 
timi exerci/UJ aUmii causd^ veSigal rubri maris 
injlitutum. 

And this vefligal was an oSfava return pars > 
and therefore, there was a fort of publicans, 
who were called OSmarii 5 but the merchants 
who had the privilege of citizens of Rome^ paid 
only a vicefima pars or pound^, and the pub- 
licans or coUedors of this cuftom were called 
vicejimarii. 

And this was the antient cuftom payable by 
merchants within the empire* And in Britain^ 
before that ifland was made a province' fulgedt 
to the empire, it is probable that the merchants 
paid greater rates for the exportation of com- 
modities, than they pay now. For Strabo faith, 
Britannia ve5tigalia tollebanS gravia earftm rerum^ 
qua J in Galliamy tametfi brevi maris Srajeilu.^im-^ 
p9rtabani. 

D But 



34 ^^^ ^^S^ 

But at this day it is certain, that, in other 
realms of Europe^ the cuftoms are. higher and 
heavier than ours. 

In Spaitty the king takes an eighth part from 
his own (ubjedte, but from merchants ftrangeis 
he takes fometimes a fifth part, Ibmctimes a 
fourth part of the value of their merchandizes. 
: In France^ the cuftoms payable by Grangers 
amount to 8 per cent. Bodin de republ, lib. 6. ca. 
2. but the impofts and gabt?ls, which the king 
there taketh from his fubjedts for fait, wine, 
and corn, and all things vendible, are extraordi- 
:nary, and very exceilive. So it may be faid of 
the grand Duke of Tufcany, and other ftates of 
Jlaly. 

The Grand Signior of Turkey takes the tenth 
part from merchants ftrangers, and the twen- 
tieth part or poundage from his fubjedls. 

As to the officers who have to do with the 

cuftoms. 
Officers of i.. The cuftomer was the moft antient and 

the cuftoms; ^^ fifft ^he fole. officer, who was the coUeftor of 

,^uftoms, and accountable for them to the king, 

g H. 6. 12. b. I H. 7. 4. b. 

2. Afterwards in aid of the cuftomer, to find 
concealments and fubftradions of cuftoms and 
fubfidies, and to feize merchandizes forfeited, 
the feaFcher was appofnted 

3. Then, becaufe the cuftomer was accoun- 
tant to the king, but could not be charged but 
by his own book of cocquets, or his oath, a 
comptroller was affigned to him. 

4. Laftly, to difcover and prevent frauds in 
all thefe, the officer of fupervifor was eftabliOi- 
cd. 

Thefe 
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Thefe diverfuies touching the nature of the Second point, 
(everal duties payable . for merchandizes being 
declared and agreed, the fecond matter was 
confidered, %'/2. whether the faid feveral char- % 

ters pleaded, as is before (hewn, by the corpo- 
ration of fVaterford^ be fufficient warrants to- 
them, to receive to their proper ufe the faid 
cuftoms and fubfidies, and to appoint the faid 
officers of cuftontier, fearcher and comptroller 
of the cuftoins. . ' 

As to the firft charter of king Jchny by 
which he grants to the faid corporation citftu-^ 
mam vocatam the murage, de omnibus rebus 
venalibus infra dtHam civHat^m emptisfeu vendi- 
tiSy adeo bene et integrejicut burget^es villa , de 
Bridol babebam^ .fc^V- it was refolved that by 
thefe words, no cuftom or fubfidy is graute^ 
to them, for divers reaforts.. . 

I. Becatifc Murage is nothing but a toll pay- Murage, what 
able for the reparation of walls,, out of things 
fold in market p vert by retail.; F. N. Br. ^2^^ 
d. where cuftom is paid for merchandizes im- 
ported or exported acrofs the .fea, : and fofd irji 
grbfs. And there is alfo, this difference, that 
this toll is to.be paid always by jfiim who buys 
the thing, and. cuftom by him whp fells thfj 
thing. F. N, ,B.' 22S, c. An^. that Mur^i^ 
is only a toll appears by the rpgiftqr, 159^. a. 
in Mi^f de effendo^ quiet, de iheph/ffo. And by * " * 
the faid charter ^i.Edi i, bj which all mer^ 
chaots ftrangers are acquiueiJ ot^/pf^r^^^, jfi^hr 
nage and pontage^ and yet they (hall pay tj:^J 
great and. fitialj; €uiJ;pm. Se? ^ ^\£o. Jebu ^f^i- S 
oafe, 8 Co.^dfe. b, 47'. a. : ,., 

: 2. Murage dpth not lie in. ^r^nt;,, but in prcj^ 
fcription, forag^fome things'do notlie in prej ■ 

Da' fcription 
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icription but in grant, as connfance of pleaSf 
goods of felons, Gfr* i Hen. 7. 22. ^. 9 Hen. 
7. 20. tf. So there are other things which do 
not lie in grant but in prefcription, as to have 
free warren in another man's ground, or to 
take murage^ pontage or phage. 13 Hen. 4. 
14. If. 

3. The reference to the town o{ Briftol is 
uncertain and void, becaufe there is no fuch 
town or borough cali'd Briflol in this kingdom 
of Ireland^ and the town of Briftol intended in 
the charter, being in England^ the averment 
that the burgefles of Briftol had murage at the 
time of the grant, cannot be tried here. Alfb 
they ought to have averred in their plea that the 
• burgefles of Briftol had fuch a certain toll or 

euflom of every thing bought or fold within the 
town, and that they had it by grant of the 
king, for then the reference would have been 
to a certainty; ad is held 20 Ed. 3. Fitz. yf- 
vowty^ 1 20. where in quo warranto brought in 
eyre^ againft the bailiffs and commonalty of 
LancafteTy they pleaded a charter of king Jobn^ 
fffanting to them all frtochifes which the 
borough of Northampton had, and becaufe no 
fraiichife was there exprefe'd or (hewn of re- 
cord, feifure was awarded of the franchifes. 
Qj^y^ As to the fecond charter, ty which king 

what. ' Hen. 5. granted to the may6r,^ bailiffs and citi- 
zens of Wattrfmrdy cuftumam diSie civitatis vo- 
r^/27m the cocquer, capiendam per manus diili 
inajoris £5* hallivornm in perpetuum ; altho' it was 
objcfted by the attorney general, that the coc- 

3uet is only an acquittance or bill teftifyiiig 
iat the cuilom is paid, (which was at firft call'd 
CDcquet, becaufe by fiieh bill thdb merchant is 

de 
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di cuftuma quietus ;) by which word the antient 
cuflom, being a fpecial inheritance of the 
crown, cannot pafs: and although it was al(b 
obje<^cd, that cuftom is payable by each feve- 
ral merchant denizen and ^ien, and therefore 
cannot be called cufiuma dicla civiiatis ; and 
notwithftandingthat it be limited to be taken 
by the mayor and bailiffs, yet the king's officer, 
viz. the cuftomer is charged with it, and 
they ought to have albwance by petition -, (as 
is ruled i Hen. 7. 4. ^. where Rich. 3. had 
granted to certain merchants a licenfe to tranf* 
port wool, fcfr. and to retain the cuftoms 
thereof, in this cafe notwithftanding the grant, 
the cuftomers were charged with and accounts 
able for the cuftoms:) yet it was refblved ' 

that ^he antient cuftom of wool, woolfels and 
leather, was well granted to the iaid corpora^t 
tion by the words the cufiumam vocatam the 
cocquet For this antient cuftom is common-* 
ly called and known by- the name of the coc-^ 
quet cuftom^ in all ports ot England and Irer 
Jand^ and cujtuma diS^ civitatis (hall be in*r 
tended cuftom payable for merchandizes in 
the faid city ; for a favourable interpretation 
(hall be made of fuch grants according to the 
U^e and allowance of them. 10 Hen, j. 14, 
a. And inafmuch as the cuftom is granted to 
them, they may colledt it by their proper of- 
ficer, and the king's officer is not accountable 
for it, as in the md cafe of the licenfe to re- 
tain. I Hen. 7. 

3. As to the third charter dated 12 May^ Grant to be 
3 Hen, 7. by which the faid king grants to the <iifcharged of 
corporation o£ ff^aierf^dj quod omnes (:^ Jnguli ^^^^f^j^^ 

3 M^'i 
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/fnguli mercatores tarn tndgin^e, quam aliemgena^ 
de nova cuftumd vocatd the poundage, viz. de 
pro'Jiatione \ z denariorum de librd^ imperpetuum 
Jint quieti fc? exonertiti^ f5?f . it was refolved, that 
this charter was not a fufficient warrant to 
them to receive to their own ufe the poun* 
dage of all merchants denizens and aliens with- 
in the port of Water ford^ and that for two 
principal reafons. 

I. Becaufe this grant tends to the difcharge 
of each particular merchant, and doth not give 
the poundage to the corporation, 4 Hen, 6. b, a. 
King Ed. 4. granted to the mayor and burgeC- 
fes of Oxjord that they (hou'd not be fworn 
with foreigners, nor foreigners with them, fc?f. 
per tot am curianii the burgeffes who are impan- 
neird, when they are demanded to be fworn, 
may fhew the dharter and plead it, but not the 
mayor and corporation ; to the fame purpofe is 
21 Ed, 4. 55. and 56, the cafe of Norwich*^ 
and therefore it wasfaid, that if the king grants 
to an abbot that all his pofleffions fhall be diC- 
cliarged of tithes granted by parliament (as the 
redor of EdingtotCs cafe is, 19 Hen. 6. 63. a,) 
the abbot in that cafe cannot collect the tithes 
of his tenants, and retain them to his own ufe; 
fo where the king hath granted to the corpora- 
tion of London^ that the citizens of London (how* ii 
be difcharged of prifage, the corporation doth 
not, by virtue of that grant, take the prifage of 
the citizens ; but each particular perfon (hall 
have the benefit of the charter, if he will de- 
mand it, otherwife not. : ': 
^ 2. This grant was made ^ Hen. 7.. at which 
time the poundage, which was granted by par- 
liament, 1 4 Ed, 4. to the fraternity of St. George^ 

.. - as 
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as is (hewn before, was in being ; but after-' 
wards,' 10 Hen. 7. this grant to the fraternity of 
St. George was repeal'd by another adt of par- 
liament, and a new^fubfidy of poundage grants 
ed to the king for five years. After which time 
viz. ig Hen. 7. another fubfidy of poundage 
was granted to the crown in perpetuity, which 
is' the poundage now in queftion 5 fo that the 
new poundage which was granted by parlia- 
ment, 15 Hin- 7. cou'd •not be granted or di(^ 
charged by charter made twelve years before, v 

viz. 3 Hsn. 7. For as to the grant in fuch cafe, * 
it is held 22 Ed. 4. Fitz-grants. 29. that the 
king cannot grant any part of the tythes of 
the clergy, before it be granted by the convoca-r 
tion. And as to the exoneration or difcharge 
in fuch cafe, that point in the redtor of Eding- 
/<?»'s cafe, 19 Hen. 6. 6^. a. is not ruled nor 
refolved. But admitting that the redtor in that 
cafe (hou'd be difcharged of tythes by the king's • 

grant made before the adt of parliament, yet it 
does not govern this cafe, becaufe in the grant 
made to the redtor, there are words of future 
time, viz. that when any tax, tallage or tenths * 

fhou'd be granted by parliament, he, his lands 
and chatties fhou'd be difcharged ; but this 
charter of 3 Hen. 7. (peaks of nova cujluma^ of 
poundage then in being ; for that which is new 
is newly paft and not future j and therefore 
this charter does not go in difcharge of other 
poundage, which (hou'd be granted afterwards 
by adt of parliament 5 and to this purpofe, fee 
34 Hen. 8. Dyer 52. a. where it is holden, that 
the king can't dilcharge the penalty of an adt of 
parliament, which is to be made afterwards ; as 
where the king granted a licence to one. to 
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tranfport bell-metal, notwitbftanding any fta« 
. tutes made or to be made to the contrary ; af* 
terwards an a^ is made, which prohibited the 
exportation of bell-metal, on a certain penalty, 
the licence grartfed before (hall not difchargc 
this penalty^ but there it's faid, that the king 
may difpence with a future thing in which he 
hath an inheritance ; but at the time of this 
charter granted, viz. 3 Hen, 7. the king had 
not an inheritance in -the fubfidy of poundage^ 
as is before fhewn , but if the king had an \nv 
beritance in this poundage at the time of the 
charter, the dilcharge without queftion had 
been good. As the king may grant that the 
heir of his tenant (hall not be in ward, or that 
bis tenant (hall not be puni(hed in cejfavit ; for 
altho' thefe are future and cafual things, yet the 
)Ling hath an inheritance in the feignory at the 
time. 36 Hen. 6. 4.8. 

Alfo in many cafes, altho' the king's grant 
extends to future time, yet it (hall be under^ 
ftood of things prefentand in being at the time 
of the grant. As in 38 Hen. 6. 10. a. if the 
^ king grants to me liberties in all my.lands, I 

fhall have liberties in the lands only which ( 
have at the time of the grant, and not in the 
lands which I purchafe afterwards ; fb if the 
king grants liberties in all my demeihes, and af- 
terwards a tenancy efcheat, I (hall not have' 
rfie liberties in the land newly efcheated ; fo if 
the king grants cat alia felonum quorumcunque^ 
and afterwards a new felony is created by zdi 
of parliament, the grantee (hall not have the 
goods of a perfon attainted of fugh felony. So 
where the bi(hop of Durham hath Jura regaiia^ 
mdi e^beats of treaibn within his county pala* 

latino 
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tine, he (hall not have the lands of tenant in 
tail attainted of treafon, which are forfeited by 
JUt, 26 Hen. 8. asisrefolved 12 El. Dyer 289. 

And therefore it was refolved, that this char- 
ter of 3 Hen. 7 . which exonerates the merchants 
of Wat erf or d of poundage, cannot be extended to 
acquit them of new poundage, which was ^rant^ 
cd by parliament,! 5 Afe». 7. but that all merchants 
denizens and aliens (hould pay poundage in that 
port, except thofe who are exempted by the pro- 
vifoof the faid aft of 15 Hen. 7. 

As to the fourth charter concerning the ofli- Where the 
cers of the cuftoms, it was refolved that where king (hall ao- 
the cuftoms and fubfidies remain in the crown, P^***^ ?^ 
and are not well granted to the faid corporation, ^ft^JJ^sT*' 
the king himfelf (hall appoint his officers, for 
the collection and due anfwering of thefe duties, 
notwithftanding this charter which enables 
them to create fuch officers. But in a cafe 
where the cuftom or fubfidy is well granted to 
the corporation, then the conftitution of fuch 
officers belongeth to them, and their officers 
may intermeddle with as much as is well grant- 
ed to them, and no more; but where their 
charter goes in difcharge and exoneration only, 
they cannot appoint fuch officer*, for they arc 
not neceffary in fuch cafe. 

This cafe depended fevcral terms in the 
King'^-bencb here, where the points aforefaid 
were refolved; but before any judgment given 
in it, the faid city of Wattrford^ and the other 
maritime cities and port-towns of this king* 
dom, by fpecial dire^ion of the king, fent to 
England certain agents, with their feveral char- 
ters, to the intent that all queftions which were 
to .be movedi touching the cuftoms and fub(i* 

dies 
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dies payable to the king, for merchandizes in 
the feveral ports of Ireland^ on view of the faid 
charters by the judges in England^ might be 
refolved and determined, without further fuit 
between the king and the faid corporations. 

And upon this (Mich. 6. Jac.) fpecial letters 
of the lords of the privy council, were di- 
reded to Sir Laurence ^anfield chief-baron, 
baron Heron^ Sir John Dodderidge one of the 
king s lerjeants, and Sir Henry Hobart the 
attorney-general in England^ and alfo to Sir 
James Ley^ then chief juftice of Ireland^ and 
Sir Anthony Sentleger matter of the rolls and 
attorney-general in this kingdom (which Irijb 
fervants were then prefent in England^ and at- 
tending at court for difpaich of other bufihefe) 
• by which letters they were required to call be- 
fore them the {aid agents, and on perufal and 
confideration had of their feveral charters, to 
certify their opinions and reiblutions, in which 
of the (aid cities and port towns, the cuftoms 
and fubfidies payable for merchandiz;es ought 
to be anfwered and payable to the king, and in 
which the merchants, denizens, or aliens ought 
to be difcharged of payment of thefe duties, and 
for how much,- ^c. 

And according to this direftion, the faicj 
agents vvere appointed to attend the faid refer- 
rees, with their charters, and with their learn- 
ed council, at Serjeant^s-inn in Chancery-lane^ 
on feveral days in the faid Michaelmas term ; 
and there, before the lord chief-baron, and the 
others, the queftions and points aforefaid, 
arifing on the feveral charters of fVaterford^ 
were moved, debated and refolved^ as above, 
And divers other charters were produced, but 

nq 
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no point of difficulty was moved on any of 
them; only, Bolton^ recorder of Dublin^ in-, 
fitted ftrongly on an antient charter of Hen. 2. 
by which the faid king had granted to the bur- 
gefles of Dublin^ quod Jint quieti de Tbeolonioj 
Pajfagio, Pontagioy £5? omni confuetudine per lo^ 
tarn terram nojiram AngUay Normani^j Wallia^lS 
Hibernia^ ubicunque venerint ipji £5? eorum reSy &c. 
and he affirmed, that the words Theoloneum and 
confuetudo were apt words to acquit the city of 
Dublin of the great and antient cuftom ; and 
for the fignification of the word Theoloneum^ 
he cited a text in the gofpel of St. Matthew^ 
cum autem pr^etergredetur Jefus^ vidit quendam 
fedentem ad theoloneum^ &c. which is interpreted 
to be at the receipt of cuftom; but to that 
it was faid, that to find the fignification of the 
word Theoloneum in this cafe, there is no neceC- Theoloneum, 
firy of reforting to the interpreters of the go(^ what, 
pel, but to the interpreters of our law ; and ^ ^* ^^' 
that in our law the proper technical term 
which fignifies fuch royal duty, which is paya- 
ble for merchandizes crofling the fea, is cujiut/ia 
and not theoloneum ; which word thecloneum^ in 
our law, fignifies nothing but a toll, and toll 
(which is derived from theoloneum) is only a 
petty duty payable in markets and fairs, by 
him who buys the thing ; whereas cuftom is 
payable by the vender, P. N. B. 126. b. And 
by the Reg, 260. a, a difi^erence appears be- 
tween toll and cuftom payable for merchan- 
dizes ; for in the writ to acquit the goods of 
an ecclefiaftick de theoloneo^ pannagio^ muragio^ 
&c. there is this claufe, dum tamem merchandi^ 
fas a^quas tion exerceat de eifdem ; fo the differ- 
ence 
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cncc is apparent ; and therefore it was over- 
ruled as to the word tbeoloheum. 
Cmjuntui§, As to the other word, confuetudo^ he (aid, 

what. that it was nomen aquivocum^ and had three fig- 

» ^- 58- nifications. i . Uf^e, from the lime whereof the 
memory of man doth not run, f3c. is called 
confuetudo. 2. Ancient rents and fervices are cal- 
led confuetudines. 3. Alfo the cuftoms payable for 
merchandizesarecalled confuetudines. And thisap* 
pears in ^magna charta ca. 30. omytes mercaioreSj 
nifi publice antea prohibiii fuerint^ babe ant falvum 
fcf fecurum conduSlum^ exire de AngliA &? venire in 
jhgliam^ &f morari per Angliam^ tam per ter* 
ram quam per aquam, ad emendum & vendendum^ 
fine omnibus malts tolnetis^ per reSas 6f antiquas 
confuetuMnes \ by which word confuetudines^ he 
laid the antient cuftoms payable for the ex» 
portation of merchandizes are fignified, In the 
fame fenfe (faid he) is the word ufed in Bra^, 
lib. 2. ca, 24. Si cut ccmcedatur talis Hbertas^ quod 
quietus Jit de theoloneo 6? cofifuetudinibus dandisper 
totum regnum Anglic in terra {<? mari^ 6f quod 
tolnetum W confuetudines capiat^ infra liber talem 
fuam^ de vendentibus 6? ementibus, Jiatim erat 
qua^ in poJfeJjUone ; fcf po£ejfionem retenebit^ cum 
tolnetum i5 confuetudines receperit. 
^ He ihewed alfo the copies of certain accounts 
contained in the antient pipe-rolls in £/sr^Aiif4» 
viz. one in 1 5 Hen, 2. in thefe words, Gervaftus 
Draper Fice^comesy Nortbfolk and Sttffolk redU 
eompotum de 45 /. 16 s. 6 d. de confuetudine 
navium de Oreford. And in the great roll of 
5 R. 1. this entry is found, Albericus de Bil- 
tingefgate debet 3 /. 1 2 J. 4 ^. de confuetudine de 
Bitlingefgate et Bottolpbefgate \ from whence he 

con- 
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concluded, that antiently, when Hen. 2. made 
this grant, the word confuetudo fignified the 
duty of cuftom payable for merchandizes ; yet 
he agreed, that at this day fuch fpecial duties 
of prerogative, as cuftoms are, cannot pa(s by 
fuch general word confuetudines. But antient 
grants have always a favourable interpretaiion^ 
according to ufage and allowance; and on 
this point he cited fcveral books, 14. Hen. 6. 
12, a. of a grant made by Hen. 2. 34,. ^ff. p. 
14. of a grant of fFiU. the conqueror, 37 yijf.p. 
6. 40. Ajf, p,zt. 5 Ed. 4. 1 2 1 . 10 fl". 7. 1 3. ^. 
But it was refolved by the lord chief-baron, 
and the other referrees, that the fald grants 
that they Aiould be quteti de omni confuetu* 
dine^ doth not difcharge them from the 
great cuftom ; and principally for the fame 
reaibn that hath been made ufe of on the other 
part, vi%. becaufe' confuetudo is nomen atim-- 
vocum^ and fignifies feveral kinds of cuftoms, 
and fo being a general word, ftiall never pafs a 
fpecial royal duty ; as where the king grants 
omnes pijcarias Q pifciUmes, royal lifhes ftiall 
not pafs : The king grants all mines, royal 
mines of gold and lilver ftiall not pais : The 
king grants all amercements, royal amercements 
ftiall not pafs. 3 Ed. 3. Fitz. 445^ a prefent- 
ment was made againft an abbot, that he had 
fuftered a bridge to decay, which he and his 
predeceflbrs, lord of the town, had ufed to re- 
pair, time out of mind ; the abbot pleads a 
charter of Hen. 3. to be quit of the reparation 
c^ all bridges, walls and cauieways, and that 
the charter had been allowed in quo warrawo^ 
&c. yet the plea was not allowed ; for this wais 
a fpecial charge or duty by reafon of his feigno- 
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ry, which is not difcharged by fuch general 
claufe. For where there are words in the king's 
grant which, under a general name, compre- 
hend royal things, and bafe things, it (hall be 
taken in favour of the king, and the bafe 
things ftiall paft, and the royal things (hall re- 
main in the crown ; Plowd, Com. 33 <^. 

And the lord chief baron put a remarkable 
cafe to this purpofe, adjudged in the exchequer 
in Englafifi^ which was thus ; the king had 
granted to a Venetian merchant, that he Ihould 
be quit de omnibus cnftumisy Jub/idiis^ &? impofi^ 
tionibu^^ ^ omnibus a His denarinrum fummis de- 
biti^ 6? fclubilibus pro quibufcunque merchandize 
importandis^ &c. and that he (hould be as free 
as the citizens of Londdn, By colour of this 
charter, he claimed to be free of prifage, be- 
cau(e by fpecial charter the citizens of London 
were free of prifage ; but it was adjudged that 
this grant of the king's did not difcharge him 
of prifage,. becaufe prifage was not fpecially 
exprelTed therein. And for the fame reafbn, it 
was now relbh^ed by the lord chief baron and 
the other referrees, on the charter of Dr<?^/{?(?^//, 
by which the bur^efles of that town are dif- 
ch^r^cd deTheolonio^ paff'^gio^ panffagio^ Uftrgio^ 
&c. that by force of the word lajtagio, they are 
not difcharged of the great cuftom of 1 3 s. 4 d. 
payable for every la ft of leather, becaulc there 
is a 1 aft of herrings, and a lafl of powder, and 
of feveral other: things as well as of leather. 

And laftly, it was refclved by the faid chief 
baron aAd the othersi thatafubject cannot pre- 
(cribe to be free and difcharged of the dncient 
cuftom payable for merchandizes, or to receive 
it to his owri ufe, becaufe it is a certain revenue 

of 
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of the crown ; but in other things which are 
cafual, as waif, ftray, wreck, a fubjed may 
prefcribe. 

And afterwards viz. i6 Dec. 6 Jac, the faid 
chief baron and the other referrees returned to 
the lords of the privy council in England^ a cer- 
tificate of their opinion and refoiution, where, 
and in what manner, the faid ancient cuftoms 
and the fubfidy of poundage ought to be paid 
and anfwered to the king, in the feveral port 
towns in Ireland. To which certificate the 
agents for the faid port towns fubmirted before 
the faid lords of the council, and agreed that 
from thenceforth, the faid cuftoms and pound- 
age fhould be paid accordingly. And thereup- 
on this certificate was tranfmitted into this 
kingdom, and enrolled in the exchequer here, 
and according to it, fince that time, the faid 
cuftoms and poundage have been anfwered and 
paid to the king, in all the ports of Ireland. 
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Trin. 2. Jacobi. 
The Cafe of mixed Money. 

QUEEN Elizabeth in order to pay the 
royal army which was maintained in this 
kingdom for fevcral years, to fupprefs the rebel- 
lion of Tyrone^ caufed a great quantity of mix- 
ed money ^ with the ufual ftamp of the arms of 
the crown, and in(cript4on of her royal ftile, to 
be coin'd in the tower of London^ and trans- 
mitted this money into this kingdom, with 
a proclamation, bearing date 24- May^ in the 
43d. year of her re^n, by which her majefty de- 
clared and eftablidied this mixed m^mey^ imme- 
diately after the laid proclamation, to be the 
lawful and current money of this kingdom of 
Ireland^ and exprefly commanded that this mo- 
ney (hould be fo ufed, accepted and reputed by 
all her fubjedts and others, ufmg any traffick, 
or commerce within this kingdom -, and that if 
• - any perfon or perlbns fhould refufe to repeivc 

this mixed money according to the denomination 
or valuation thereof, viz. (hillings for (hillings, 
fixpenny* pieces for (ixpenny pieces, ^c. being 
tendered for payment of any wages, fees, (li- 
pends, debts, 6f^. they (hould be puni(hed 
as contemners of her royal prerogative and 
commandment. And to the intent that this 
mixed money (hould have the better courfe and 
circulation, it was further declared by the fame 
! proclamation, that after ,the loth day of June 
I immediately following, all other money which 
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had been current within this kingdom., befora 
the faid proclamation, (hould be cried down 
and annulled and efteemed as bullion, and not 
as lawful and current money of this king- 
dam, ^ 

In Aprils before this proclamation was pub- 
liflied, when the pure coin oi England ^^s cur- 
rent within this kingdom, one BreU o( Drogbeda^ 
merchant, having bought certain wares of one 
Gilbert in London^ became bound to the faid 
Gilbert in a obligation gf 200 /. on condition 
that he fhould pay to the faid Gilbert^ his exe- 
cutors, or affigns, 100 /. fterling^ current and 
lawful money of England , at the tohib oj: earl i/^^^ ^>'^*^ 
"^tronzbowmChriJt'Churcb^ Dublin^ at a certain /^'^^*^ ""^ 
day to come ; at which day and place, Brett^^^^^-^-^^^^^-e 
made a tender of the 100 /. in the mixed mo- £^^^^-'^^ 
ney of the new ilandard, in performance of 
the condition of the obligation -, and whether this^ 
tender was fufficient to fave the forfeiture of ^ ^.^/l^ 
the obligation, or whether the faid Brett ^^^ ^ 
ihould no>y, upon the change or alteration oi^^TZ^'^ -^ 
money within this kingdom, be compelled to^^*^ //^ 
pay the faid one hundred pound, in other or 
better coin than in the mixed money, accord^^ 
ing to the rate and valuation of it, at the time 
of the tender, was the queftion at the council''^/^^'*"' 
table, where the faid Gilbert^ who was a mer- 7^ /^ 
chant of London^ exhibited his petition againft ^^„^Jip 
the faid Brett ^ for the fpeedy recovery of his • ^ 





• * 




debt aforefaid. 

And, inafmuch as this cafe related to the uT^ 
kingdom in general, and was alfo of great im--^ 
portance in confideration and reafon of ftate, ^ ^ 

Sir George Carew^ then lord deputy and aKb trea- -^y^^^^*^- 
iufCr, required f he chief judges, (being of the yu^ 
,-.. R ^ privy ^ 
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privy council) to confer on and confider thif 
cafe, and to return to him their refolutton 
touching It; who upon conference and con- 
I fideration on all the points of the faid procla- 
' mation, refolved that ^lie tender of the one 
hundred pounds in the mixed money, at the 
day and place aforefaid, was good and fufficient 
in the law, to fave the forfeiture of the faid 
obligation^ and that BreU (hould not be obliged 
at any time after, to pay other money, in dil^ 
charge of the debt, than this mhced money, 
according to the rate and valuation that it had, 
at. the time bf the tender ; and this refolutiox\ 
was certified by them to the lord-deputy, and^ 
the certificate entered in the council bookT 
And in this cafe divers points were confidered 
> and refolved. 
Neceffity of Firft, it was confiderd, that in every com- 
Aoncy, LocA monwealth, it is neceflary to have a certain 
CW^wr'"l * ftandard of money. For no commonwealth 

can fubfifl without contra£^, and no contracts 
without equality, and no eqtmlity in contracts 
without money. For although in the firft fi>- 
cieties of the world, permutation of one thing 
for another was ufed, yet that was (bon found 
"^' , cumberfome, and the tranfportation and divi- 

fion of things was found difficult and impofli- 

" ble ; and therefore money was invented, as 

vi\ well for the facility of commerce, as to reduce 

contradls to an equality. Cum nan facik con- 
currebai^ ut cum tu baberes quod ego defide- 
rarem^ ego invicem baberem quod tu accipere 
• vellesy ekEla materia eji^ cujus publica fcf perpe- 

. tua ejlimatio difficultatibus permutationem fubveni-i 
ret, Paul, lib. i, ff. de contrabendis empt. and 
therefore money is faid by Bodin to be menjura 

publica^ 
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publica,,^ Bi4de}jiis fib. 1. de re nummarid^ ca. 3. 
faith Mofiitd eft jufiiitn medium &? menfura rerum 
commutabilium^ nam per medium nioneta fit omni^ 
urn rerum, qtt^e in mufidofunty conveniens (^jujla 
a^imatio. Arid tb this purpofe Keble faith, 
iiH.'j. ag.^i^tHate^ery thing ought to be 
valued' p&argenij 'by which word argent^ he 
meaneth money coined. And the great utility 
of a clETtaib . flandiard ;of money and of mea- 
fufes is weil^ .expreffed by Budelius in this 
verfc, ' ' 

Unafides^ poHdiiSy menfiira, mnetafttuna^ 
Et flatus ilUjks miui orbis irit, 

I 

Secondly, it was refblved, that it appertain- King's prero-^ 
cth only tb the jcing of -E;fe/W, to make or ^tivc in mak- 
coin mohty whihiirt his^ dotmnioris ; fo that no |"g ®^ ^°'"" 
other perfon can do it with9ut: fpecial licenfe or l^R^^ah\(i(k. 
commandment of the.kiti^ 5 and if any perfon i c<?. 146. 
prcfume to do .it of bHs own head, it is treafbn s C*. 1 14. 
againfl the peiffbn of the king Sy the common i.^' ^' ^* 
law i and this appears by the ftat of 25 Ed. 3. ^ * 
c. 2. • (which :is, only a dec^larafion of the com- 
mon law,) 'and^ttyGAi«T«if/5r///(?« and BraSton^ 
btfore that fVatiitt/ SiatAfhrd foL^z. and 3. and 
in the cafe Ojf mittfes^ . /%w^. ji6. a. this point 
is cxprefled "moi^e'clearlyi vyhfre it is faid, that 
the king fhall-h^ve mines of gold and filver; 
for if a fnbjca'*hkd thenl,' he by law could riot. 
coin fuch'riieMi, nor ftamp a print or value! 
upon thettij for it appertaineth to the king on- 
ly to put'tl >^dlufe'Upon coin, and make the price 
of the quaritifyi'arid to put a prim to it ; which 
being dohfc t"hfe cJom is current j and if a fubjedt 
doth this it is high treafon at common law, as 

E z appears 
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appears, 23 Aff. p. 2. and it is high trcafon to 
the king, becaufe he hath the iMe power of 
making money, fcfr. 
Things eflen- And in this book. three things are exprefled,. 
tial to the le- which are requifit? to the .making ot lawful 
gmmaiion of money, viz. the authority of the prince, the 
°"^^* ftamp and the value. " But upon, the confidera- 

tion of the cafe in queftion, it was obferved, 
that fix things or circumftances ought to con- 
cur, to make lawful and current money, viz.. 
I. Weight. 2. Finenefs. 3. Impreffion. 4^ 
Denomination. 5. Authority of the prince. 
♦ Bnt fee 6. * Proclamation. For every piece of money 
f H. H. P. C. ought to have a certain proportion of weight or 
196. that pro- pQJjg ^^^ ^ certain proportion of purity or 
not alway* finenefs, which is called alloy ; alio every piece 
ncccffary, ought to have a certain form of impreffion, 

which may be knoyable ' and diftinguilhable ; 
fbr as waK is not a feal without a ftamp, fo nie- 
tal is not money without an impreflion : fcf mo- 
neta dicitur a monendo, quia imprfffione nos mone- 
at^cujus fit moneta. Cuius imagi.eft b^c ? deja- 
ris : dateCsejari (fu,a! fmt Cafaris. Alfo every 
piece of money ought to have a denomination 
or valuation for how much it.i^allbe accepted 
or paid, as fbr a penny, a grbat^ . or a (hilling ; 
and all this oU^t to be by autHorky and com- 
mandment ot the. prince, for ptberwife the 
money is not lawful ; and it ..ought to be pub- 
liftied by the proclamation of the prince, for 
before that, the money is not current. 

Thefe circumftanees appear in the antient 
ordinances made by the king for the coinage of 
money, as well in this kingdom as in England^ 
which are to be found in the tower of London 

tlicre,. 
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there, and in the 9afl:le of DuMift here. 
. Alfo the mdientufes between the king and the 
maftersofthe mint prefcribe the proportion of 
AVeight, finenefs, and alloy, the impreflion or 
ilifctiption, the nanne and the value. See the 
ftart. 2 Hen: 6. c. 12. where mention is made of 
thefe inderttures ; fee alfo fVad-^s cafe, 5 Co. 
114. b. thai; the king by his proclamation may 
•make any coin lawful money of England ; a 
fortiori^ he may, by his proclamation only, 
eftablifh the ftandkrd of money coined by his 
authority within his own dominions. 
• *'^And tliit the king by his prerogative may King's prera- 
^Ib put a price or valuation on all coins, ap- gativc in put- 
pears by a remarkable cafe, 2\ Ed. 3. 60. ^."'ng a value 
In the time of fVili the conqueror ; tbe abbot ^ ™®"*y- 
of St. Edmiikfijbury complained to the king ii; 

* fronj 
antient 
charters, the biftiop of *iV^r'a;/yA had vifited hi$ 
houfe, contrjary to thofe charters of exemption ; 
upon which it was granted and ordained in 
parliament, that if from thenceforward, the 
bifliop of Norwich or any of his fucceflbrs 
(hould go againft the aforefaid exemption 5 
they ihould pay to the king or his heirs, thirty 
tdtents or be/aunts. Afterwards in the time of 
Ed. 3. the bilhop of Norwich vifited the houfe 
again, againft the ordinance aforefaid, and this 
contempt being found in the King^s-bencbj a 
fcire facias iflued againft the bifhop to (hew why. 
he fhould not pay to the king the thirty ialenis 
or befaunts ; and upon an infufficient plea 
pleaded by the bifhop, the Court awarded that 
they (hould recover the talents or befaunts^ and 
thgt it (hould be interpreted by the king him^ 

E 3 fclf. 



parliamen.t^ that whereas he was exempted fr< 
thejuri(ciidtion of the ordinary by divers antii 
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felf of what value they ftiould be, more or |cft ; 
by which it is manitcft that where tiilents^or 
befaunts, or fuch other pieces or quantities of 
gold or filver are of uncertain value;, (for Rud^-^ 
liui faith that talentafunt varia^ £5? pondera fimt, 
fotius qnam numijmata) the Kin^ hath a power 
to put a certain \'alue upon therpj according to 
the rule well known to the civiliapSj^ Monet a 
^Jiimationem dat^ qui cudendi poieftatem b^ft. 
And in this point the common, law. of England 
agrees well with the rules of .the cjyil law, 
Juscudend^e monetie ad folum t^rificipem^ kpceji^ 
Imperatorem^ de jure periimt. , Monetapdi jus 
Prhtcipum ojjtbus inbaeret. Jus' monetie co^prfii- 
benditur in re^alibus^ qua nun^am a, regio fcepiro 
abdicantur. ; 

Yet by antient charters, this priviledge or 
prerogative hath been communicated to fome 
fubjecls in England. As to the archbiftiop of 
Canterbury by charter of king /f/^^/[/?^», Lamb^ 
peramb.Kani. fol. 291. The archbiftiop of 
Tork and bifhop of Durbam had mities and 
power of coihirig "money, as a.ppears by the 
ftatute of 14 Hen. 8. c. iz. and.tfic ,d?aa :of 
St. Marlines Ij -grand had the fame privilege, 
as is manifeft fronfi the flat, of ipiEfl. 4^ f.jfi 
and this right of coining nioney hath been 
granted to feveral great perfopages iu France 
heretofore, as Choppinus relates, lib, de dpitaa^ 
nio Franc, fcl. 217. a. Axid this prerogative 
at this day is imparted top generally to all 
the inferior princes and fixates of Germany by 
grant or permiHion of the emperor •, for it 
is a law of the empire Jus cudenddf moneU^ n\f\ 
cut ad Imperatore concejfum fucrit^ nemo ufurpat^. 

Thirdly, 
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Thirdly, it was refolved that as the king by King*s prero- 
his prerogative may make money of whatgativein 
matter and form he pleafeth, and eftablifti the f^^^^!^^^"" 
ilandard.of it, fo may he change his money in coin.^^ i H. 
lUbftanceand impreflion, and enhance or debafe H. P. C. 192. 
the value of it, or entirely decry and annul it, fo 
that it (hall be but bullion at his pleafure. And 
note, that bullion, which in Latin is called BiU 
Ho^ eft moneta defenfa IS prohibit a, qua videlicet 
ufu caret. 

And that the king hath ufed this prerogative 
in England^ appears by (everal notorious chan- 
ges of money, made in the time of feveral 
kings fince the Norman conqueft. Anno 26 
Hen. z. Monetd veteri reprobatd^ nova JucceJJit. 
Matt. Paris hift. mag.foL 35. a. Anno 7. Job. 
a' new money was coined, at which time the 
firft Sterling money was coined, according to 
the opinion of Cambden^ where he fpeaketh of 
. Sterling-^afile in Scotland, fol. 700. b. Anno 3 1 
Hen. 3. the king was obliged to make new 
money, cum moneta Anglic circumcidebatur i cir- 
cumegis Judais^ as Matt. Paris faith, fol. 703. 
a. Anno 7 Ed. i . the ftandard of money was 
renewed, when the fterling penny was eftablifli- 
ed to contain vicefimam partem unciaj as ap- 
pears by the old magna cbarta, in the ordinance 
called compofitio menfurarum, where it is ordain- 
ed, quodviginti denarii faciant unciam. Anno 29 
Ed. I. when the money called pollards was cri- 
ed down, a new fterling money was al(b coin- 
ed ; fee 6 Ed. 6. Dyer Si.b. fcf lib. rubr. Scacc, 
Dubl. part %. fol. i. b. After this new monies 
were made, 9 Ed. 3 . and 1 3 Hen. 4. and 5 Ed, 
4. and 19 Hen. 7. and 36 Hen. 8. and iaftly 

E 4 2 Eliz. 
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2 Eliz. when all mixed and ba(e money was 
cried down and the ftandard of pure filver efta- 
bliftied, which continues to this day, of which 
Bodin maketh honourable mention, litro 6 de 
republic A^ cap. 3. 
Without aft And it feems thefe changes of money in Eng- 
of parliamtnt. land were made by the authority of the king 

without parliament ; altho* feveral ads of par- 
liament have been made for the ordering of 
exchange, and to prohibit the exportation of 
money made and ordained by the king, and the 
importation and utterance of foreign and falfe 
money, under certain pains and penalties of 
which (bme were capital and fome pecuniary. 
And feveral' ordinances of the king made with- 
out the parliament are called ftatutes, as ftatu^ 
turn de moneld magnum^ ^ Jiatutum de moneti 
parvum^ which * are called ftatutes, becaufe the 
ordinance of the king with proclamation in fuch 
^cafe hath the force of an ad of parliament. 
King's prcro. And as the king hath uled to change the 
ptivejnin- ftandard of his money, to wit, the form apd 
debafin^'Thc ^^^ fubftancc, (o hath he ufed by his prero^tive 
value oT' coin to enhance or debafe the value of it, notwith- 
in FnglanJ. {landing thatt the fo/m and fubftance continueth 
I // H P. 2g jj ^g^g before. And this was done, 5 Ed, 4, 

' *^ ' as appears by the book of 9 Ed. 4. 49. where 
Daniy faith, that a noble was better then, than 
it was anno zo of that king, by 20 d. in each 
ncble. And king Hen, 8. by fpecial commiffion 
dated 24 July^ anno r8. of his reign, authorifed 
cardinal Wolfey^ with the advice of other of the 
privy council, to put a value on all the moneys 
cf England^ from time to time, according to the 
rates and values of the monies of foreign na- 

tions* 
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tions, which were then too much enhanced, 
efpecially by the emperor and the king of 
France^ as is exprefled in the faid commiilion. 
See alfo 6 and 7 Ed. 6. Dyer 82 and 83. (everal 
cafes on the debafement of money. 

And it is to be obferved that between the 
36 of Hen. 8. when feveral forts of debaied 
money were coined in England^ and 2 Eliz. 
when the pure ftandard of filver money was 
eflablilhed, there were three nptorious falls or 
cry downs of bafe monies publiftied by procla- 
mation 5 the firft, 9 July J 5 Ed, 6. the fecond, 
17 Auguft, the fame year^ as is mentioned. 
Dyer 83. a. the third, 28 Sep. z Eliz. 

And as the king hath always ufed to make And in J^ 
and change the money of England^ he hath l^^^ 
alfo ufed the fame prerogative in Ireland ever 
fince the 12th year. of kingjobn^ when the 
firft ftandard of EngUJb money was eftabliOied 
in this kingdom, as is recorded by Matt. Paris^ 
magn. hift. 290. K where it is faid that this king 
being in Ireland^ conftituit ibidem leges (^ conjue^ 
tudines AnglicanaSyponens ibidem Vicecomites^ ali^ 
of que miniftros^ quipopulum regni illiusjuxta leges 
Anglicanas iudicarent. Prafecit autem ibidem 
Johannem ae Gray Epifcopum Norwicenfem JujH-^ 
tiarium^ qui denarium terra illius ad pondus numif- 
matisAngtia fecerat publicarifS tam obulum quam 
quadrant em rotundum fieri pracepit : jujjit quoque 
Rex^ ut illius monelat ufus tam in Ang/ia quam in 
Hibernia communis ab omuibus haberetur^ £5? utri^ 
ufque regni denarius in tbefauris Juis indiffer enter 
poneretur. 

By which it appeareth that the ftandard of 
money in England and in Ireland wa$ equal at 

firft 
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iiril, and that the Englijb money was not a 
fourth part better in value than the Irijb^ as it 
hath been fincc the time of Ed. 4^ for before 
that, as there was one ana the fame ftandard 
of money in both kingdoms, fb always when 
the money was changed in England, it was al(b 
changed in ir^Asffi ; as in the year 1279, ^'^* 
7 Ed, I . when that king eftablifhed new money 
in England^ as is (hewn before, there was like- 
wife a change of money in Ireland^ as is ob- 
ferved in the annals of this kingdom, publifhed 
by Cambden in his Britannia^ where it is faid, 
that in the year 1 279, Dominus Robertus de Ufford 
Jufiiciarius Hiberma intravit Angliam^ &? confiu 
tuit loco fratrem Robertum de Fulboume Epifco^ 
pum Water f or d^ cujus tempore mutata eji moneta. 
So 29 Ed. I. when by fpecial ordinance of the 
king the pollards and crockards were decried and 
annulled, the fame ordinance was tranfmitted 
into this kingdom, and enrolled in the Excbe^ 
quer here, as is found in lib. rubr. fiacc. part 2 . 
fol. 2. b. Alio in the annalb aforefaid it is ob- 
ferved in the fame year, numifma Pollardarum 
probibetur in AngliA & Hibemii. 

\ And as the ftandard of the monies was equal, 
(b the mints and coinage in this kingdom were 
ordered and governed in the fame manner as in 
England^ as appears by the account of Donat 

I and Andrew de Sperdfholfi aflay mailers in 
Dublin^ 9 and i o Ed. i . in arcbivis Caftri^ 
Dublin^ and in libr. rubr. fcacc. bic part 2. foL 1 . 
and in rot. pari, in cafiro Dublin^ 1 2 Ed. 4. c. 
60. See alfo feveral ordinances there touching 
the mint and monies, y Ed. 4. c. g. 10 Ed. 4. 
c. 4. 16 Ed. 4. r* ^ 19 Ed. 4r c. I. I R. 3. 
c. 7. 

But 
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' But the firft difference and inequality between Different 
the (landard of Englifb and Irijh monies, isftandardsin 
found in 5 £^ 4. for then it was declared in J^fj^*°^ 
parliament here, that the noble made in the 
time of Ed. 3. Rich. 2. Hen. 4. Hen. 5. and 
Hen. 6. IJiould be from that time forth current 
in this kingdom for 10 s. and fo of the demy-no^ 
ble^ and all other coins according to the fame 
rate, fee Rot. pari 5 Ed. 4. c. 40. and 1 1 Ed. 
4. c. 6. and 15 Ed. 4. c. 5. in the RoU's-officc 
in the Gaftle of Dublin. After which time the \ 
money made in Ireland or for Ireland^ was al-^ 
ways lefs in value than the money of England^ 
and the ufual proportion of the difference was 
the fourth part only, viz. the IriJh (hilling was 
only gd. Englifh. See thef proclamation afore- 
faid, dated the 24 of Maf^ 43 EHz. enrolled 
in the Chancery here, where the queen makes 
mention of this difference made by her proge- 
nitors between the ftandard of money made 
for this kingdom, and the money of England. 
And note, that, that which is called the (lan- 
dard of money in this cafe, is the fame which 
is called by the French pied de money ^ by Bodin 
pes monefarum^ as if the prince there pedem 
figat^ having eftablifhed the weight and purity 
of money in a certain proportion, which mould 
not be tranfgrefled by the moneyers. 

And fb it is manifeft, that the kings of Eng^ \ 
land have always had and exercifed this prero- | (^^^^.t.^,^ 
gative of coining and changing the form, and / ^^ 
when they found it expedient of enhancing and / 
abafing the value of money within their domi- \ ^^^^^^t^*^ 
nions : and this prerogative is albwed and ap* 
proved not only by the common law, but al(b 

by 
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by the rules of the imperial law. BudeHus de 
re numariJij libr. i. c. 5. Princeps ad arbitrium 
fuunij irrequifito ajfenfu fubditorum^ valorem mo^ 
net^e conftituere poteft^ quia populus^ quantum ad 
l>oc^ omnem poieftatem Q{ jurifdiaionem in Princi- 
pern feu Imperatorem tranfiulijfe dicitur. And a 
little after in the fame chapter, although fomg 
dodtors are of opinion, Principem fine ajfenlu 
populi monetam mutare non pojfe^ yet he con- 
cludes. Si princeps confuevijfet muiare monetam 
au3ioritate proprid^ fine confenfu populi^ a tempore^ 
cujus initii memoria non exiftit^ tunc libere im* 
poller urn eum hoc facer epoffe. L. hoc jure Paragr, 
duffus aqua. ff. de aqua quotid, fcfr , and Covar-^ 
ruviaSy libro de collatione veterum numifmatumj 
cap. de mutatione tfi^nj^a^ faith Princeps poteft mu^ 
tare monetam ratione^ (publico uti'itatisj viz. temr 
pore belli i vel fi alias utile populo fit fwuruWy ifa 
etiamj ut px corio fieri pojjit : and it is obferved 
by Molineus^ libro de mutatione monetae ^ cap. 100. 
. that the Hate of Rome in the firft punick war^ 
when Hannibal had poffcffion of a great part of 
Italy ^ and all their treafur^. was exhaufted, en- 
hanced bafe money to ^,great value, for the 
payment of their ^rn)ie^ and yet the Judice of 
that (late was then famous throughout the 
I world. But nihil eft magis juftum^ quam quod 
necejfarium j by which it appears that the mixed 
m^ey was rpacle by qneen Eltz. on a jikft and 
honourable pauie. 
SarBnr mo- Fourthly, it wa3 refo^ved that the faid mixed 
nej what, and money having the impreflion and the infcripti- 
S^^iu!}^"^* on of the queen of England^ and being pro- 
*^ claimed for lawful and current money within 

this kingdom of Irelan4'i ought tq be be takeq 

• ^nd 



Mixed Money. 6i 

and accepted (or Jlerlhg money \ and on confi- 
deration of this point, the name and the nature 
of fterling money were enquired and difcovered. 
As to the name of fferling^ fome dodlors of the 
civil law being deceived by the erroneous report 
of Pofydore Virgil^ have conceived that this 
EngUJh money was called fitrlinv^ becaufe the 
form of 2iftare^ the diminutive of which {sfler- 
lin^^ was imprinted or ftamped upon it, and 
therefore, Covarruvius, lib. Ae collatime veterum 
numifmatum^ c. 2. fterling (faith he) efi argen. 
teus nummus Anglicus ex vicefima fexta parte 
uncia^ nam viginti fex nummi argent ei fterlmgi, 
pendebant unciam^ /iutore Pofydore Virgilio^ in 
bifl. yf^glicdj lib. 1 6. di£fus autem ^fi hie num- 
mus^ ut idem author tradit^ fterling, quodfturnus 
avis Anglic e a fterling, in alt ere parte nummi 
e(fit imprejfa. To the fame purpofe Cboppinus: 
de dqmanio Franc, lib. 2. ///. 7. hath this note, 
Ceterum Errico 3. Bri tannine rege^ primum per^ 
fujfa eft nunc ufttatiffima fierlingorum moneta^ ab 
effigie fiurni fie diaa^ anno 1 249. Thcfe doc- 
tors being ftr^gers, were, it fecms, mifin- 
formed by Pofydore Virgil^ Who was alfo an 
alien and a ftranger; but our Linwood alia 
(who made his glols on the provincial conftitu- 
tions of Et^land^ in the time of Hen. 6.) ///. 
de teftam. C. Item^ juia^ verba Centum folidosi 
(iiith, fterHng nonten erat argentea monet^^ £5? 
babebat Jimilitudinem denarii u/ualis^ hoc faho^ 
quod in una quartd babebat fffigiem avis^ qu^ 
vacatur Jiurnus^ Anglice, fterling. 

Others have been of opinion, that this EngUjb 
money had the name cX fterling., becaufe the firft 
money of thi&ftandard, was coined in thccaftleof 

Ster- 
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Sterling in Scotland by king Ed. i . but this is al(b 
an erroneous opinion, as is noted by Camden in 
Scotia^ pag. 700. where fpeaking of Sterlings 
caftle, he faith that §luidam monetam prpbam 
jInglU qu^ (lerling money dicitur^ bine deno-^ 
minatam volunt^ frufira funt \ a Germanis enim^ 
fuos Angli EJierlingos ab mentali fuu vocarunt^ 
fa£la eft appellation quos J&hannes Rex ad argen^ 
turn in fumm puritatem redigendum^ primus evo- 
cavity is ejufmodi nummij Efierlingij in antiquis 
Jcripiuris femper reperiuntur. 

And this latter opinion without doubt, is 
the better and more probable, by the judg- 
ment, of all the mofl learned antiquarians 
of England. For in all the antient ftatutes 
which make mention of this money, it is cal- 
led Ederling ; as 9 Ed, 3. c. 2. 6fr. no falfe 
money amnterfeit c^txXm^ (hall be imported into 
our realm ; and the fame year r. 3. no cfterling 
half-pemty or farthing fl>all be molten to make 
veffel^ &c. and 25 Ed. 3. c. 13. the money of 
gold andfilver which is now current ^ Jballnot be 
impaired in weight or allay^ but ^hall be put in the 
antient ftate as in the ederling *, and hdatt. Paris 
magn. bift.fol 403. where he exprefles the form 
of the obligation made by the clergy of Eng* 
land to the pope's bankers refident in London^ 
makes mention of this money by the name of 
i/lerling. JNoveritis nos reeipjfeab A. and -S. 6fr. 
centum uncias bonorum iS legalium efterlingorum^ 
trefdecim folidis &f quatuor JlerUngis pro qualibet 
uncid computatis. And the fame author fol. 
710, faith, eodem tempore^moneta EfterUngorum 
propter fus mater iam defiderabilem^ deteftabili cir- 
Jiumcifione, C£pit deter iorari ^ corrumpi. And 

Joi 
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foL 575. Commitijjfa de Biarde venil ad Regem 
cum 60 mliiibuSy duSa cupidine Efierltngorum^ 
quibus mverat Regem Anglic ahundarej Q acce^ 
pit a Rege. qualibet die pro ftipendio trefdecim 
libras Ejterlingorum^ i^c. And Havenden in 
Rich. I. f. sjy. b. makes mention of this mo- 
ney in thefe words, videns igitur Galfridus EbtH 
racen/is eleHus^ quod nifi mediante pecunid amor em 
Regis fratri\ nullaienus habere pojjit^ promijii ei 
tria mtlia li^arum Sterlingorum pro amore ejus 
babenda ; and this was before the time of king 
Jobn^t from whence it feems, that the time 
when this money was iirft coined is uncertain ^ 
for fome lay that it was made by OJbrigbt a 
king of the Saxon race 1 60 ye^rs before the 
Norman conqueft. And fb as Nummus is called 
from Numaj who was the firft king who made 
money in Rome^ fo fierling is called from the 
Efterlings who firft made the money of thia 
ilandard in England^ by 2l Metonymia^ fubfli- 
tuting the name of the inventor for the thing 
invented, as Ceres pro frumento^ Bacchus pro 
vino, &c. 

And it is to be obferved that the Efterlings 
were the firft founders of the four principal ci- 
ties, of Ireland^ viz. Dublin^ Waterford^ Cork 
and Limerick^ and of the other maritime towns 
in this kingdom, and were the (ble maintainers 
of traffickand commerce, which was utterly 
neglected by the Irifl^ : thele cijties and towns 
were under the protedtion of king Edgar and 
Edward the confeflbr before the Norman con- 
queft : and thefe Efterlings in the antieot re- 
cords of this kingdom are called Oftmanm\ 
And therefore, when Htn. 2. upon the firft 

con- 







«.%. re C r"' 



64 7bt Cafe of 

csonquell, thought it better to people thefe ci^ 
ties and towns with Englijb colonies taken from 
Brtfioly Cbefter^ &c. he afligned to thcfe Oji- 
men certain proportion of land next adjoining to 
each of thefe cities, which portion is called in 
the records of antient times, Cantreda Oftman- 
norum. And all this was oblerved on the name 
of Sterling. 

For the nature or fubftance of this money, 

firft it was obferved, that the coin which was 

properly called the fterling was the denier or 

^ X*-»^tilver penny, as appears in the ordinance called 

v^^ Compojitio menfurarum made in the time of Ed. 

^ !• where it is (aid. Denarius Angli^y qui nrmi'^ 

^^J^^/ nator fterlinguSj roiundus^ finetonfura^pouderabit 

kjL ^9^^^->^ triginta 6f duo grana in medio fpica^ fcff. and 

every other coin or piece of filver was meafur- 

'9^ cd by ihtjlerling penny, as the groat contained 

the value of four fterUngs^ and the half groat 

the value of two fterlings^ 25 Ed. i. c.6. and 

the (hilling confifted of twelve fterlings^ Lin* 

^ ^ wood de teftamentis C. item quia^ verb. Centum 

^o^i/l /3L folidos ; and the mark conlifted of 1 3 j. and 

four fterlingSj as before is (hewn from Mati. 
Paris and the maile (half-penny) was the half 
of z fterling^ and the farthing the fourth part of 
z fterling* See an ordinance without date in 
the magna charta printed by Tottel^ anno 1556. 
fol. 167. and in A^y/tf/Z's old abridgment, mo- 
ney 52. quia multorum Regum temporibus pro- 
vijum fuit^quod propter pauperes^ denarius argentic 
viz, Stertingusy divideretur in obulum (if^quadran- 
iemj ex parte domini Regis precipitur^ fuod qui- 
eunque recufaverit obulum vel quadrantem debt tarn 
kabentem formam^ capiatur. Sec 6 and 7 Ed. 6. 

Dyer 
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Dyer 8 2. in the cafe of pollards j where it ap- 
pears that a furling and a denier were the fame ; 
for there it is faid that two pollards paffed for 
one furling, and accordingly two *fterlings were * So In the 
paid for one denier. And indeed in antient original ; but 
time, every fort of money made of the feveral 9"; ^ ij 1"^ 

\ r ^ \^ % ^ r >i -1 It Ihould not 

metals of which money was ulually coined, ht pollards. 
was properly called a denarius ; and therefore 
the French and Italians fpeak properly, when 
they call all money denier s and denarii, for 
coins (nummi) were either copper, filver or 
gold ; each filver one was worth ten of copper, 
and fo was called a denier ; and each gold one 
was worth ten of filver, and in this refped thefe 
were Iikewife deniers. And the antient propor- yjr\ //j 
tion of gold to iilver was ^s ten to one ; and yT""^^ 
this proportion, as it lecms, David obferved 
in the treafurc of gold and filver which he 
prepared for the building of the temple ; 
for the text fays, Cbron. cap, 22. ver. 14. 
^bat be provided for that purpofe ioo,ocx5 
talents of gold, and 1,000,000 talent s- of fil- 
ver. So the firft and proper Sterling coin was 
a denier. 

And for the fubftance of thrs denier or ft er- Weight and 
fi»jf penny in weight and purity : as to the P""7 of it. 
weight, it was at firft the twentieth part of an 
ounce, viz. an ounce was cut into twenty fter- 
ling deniers and no more ; fee the Compofitio 
menfurarum made in the time of Ed. i. in vete- 
ri libro de ma^nd cbarid^ foL 113.^. and in Raf- 
tal's old abridgment, ///. weights and meafures, 4. 
where it is faid, that viginti denarii faciunt un- 
ciam, £5? duodecim uncia faciant libratn^ and fo 
it was until 9 Ed. 3, at which time the ounce 
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of filver was cut into 26 pence. AnnaL de Rob, 
de Avejbury A/. 5. See feveral ordinances touch- 
ing the new ft er ling money, made 9 Ed. 3, 
Raftal^ money 345. And fuch proportion was 
continued until % Hen. 6. when the ounce of 
filver made 32 pence ; and this appears by the 
flat, of 2 Hen. 6. c. 13. and alfoby Linwood de 
teftamentiSy cap. Item quia^ verb, cent, folid. bic 
folidus (faith he) fumitur pro duodecim denafiis 
jinglicanis\ borum 26 ponder abant unciam^ cum 
t amen f am 32 denarii vix faciant unciam. And 
this glofs was wrote in the beginning of the 
reign of Hen. 6. as it is mentioned in the pre- 
face to his book. This flandard was continued 
until the 5 Ed. 4. and then the ounce of filver 
• ^ made 40 pence ; 9 Ed. 4, /^q.a. and 12 Ed. 4. 
c. 60. in Rot. pari. Dublin. And this continued 
until 36 Hen. 8. when the king prepared for 
his journey to BuUogne ; and then an ounce of 
filver was cut into 60 pence^ and that (landard 
remains to this day ; and fo the fterling 
penny which was at firtt the twentieth part 
of an ounce, is now the fiftieth part of an 
ounce ; and by confequence, the antient fter^ 
ling penny contained as much filver as is 
contained in the three-penny piece that is now 
current. 

And as to the purity of this fterling money 
iH^H.P. i%s. Sid. of the purcft filver was contained 
^* '9^- in each pound, and each pound of fterling mo- 

ney had I /. 6i d. allay of copper, and no 
more ; and of this allay of fterling money, the 
ordinances or ftatutes of 25 Ed. 3. c. 13. and 
2 Hen, 6. c. 13. make mention. But this is 
well known to all moneyers, and is contained 

r in 
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in all the indentures*made between the king and 
the matters of the mint. 

Then the fterling money being of fuch Whether the 
weight and finenefs, the doubt, prima facie^ "i«xed money 
was^ how this mixed nloney ftiould be faid to be ^°^*^j^J^i 
ftetlihg. And for the clearing of this doubt^ it //„. 
was faid, that in each common piece of money, 
there if honitas intrinfeca^ &? bonitas extrinfeca : 
inirinfeca confiftit in pr^etio/itate matenia 6f pon-^ 
dere^ viz. finenels and weight ; extrinfeca bonitas 
confiftit in valuatione feu denominatione^ 6f in for- 
md feu char a£t ere, Budel, de re nummarid^ lib, 1 1. 
tapi y. and this bonitas extrinfeca which is called 
iftimatio Jive valor itnpojiiitius^ eft formalis £5? 
iffentialis monetae ^ and this foim giveth name and 
being to money ; for without fuch form, the 
itioft precious and pure metal that can be, is 
not money ; and therefore, Molinaus^ lib, de 
niutat, Morift^^ (aith, non materia naturalis cor- 
poris moneta^ fed valor impojitittus eft forma 6? 
fubftantia monei^^ qu^e non eft corpus pbyficum 
' Jed artificiale^ as Artjtotle faith, Etbic, lib, 5. and 
fo Polit. lib. I . he faith to this effect, That 
money was firft figned and imprinted with a 
certain character, to the intent, that the people 
might accept it on the credit of the prince or 
ftatewho publifhes itj without examination or 
trial of the weight or purity. And to this 
purpofe Molineus hath this rule^ ^ 99. de jure 
rton refer t five plus^ five minus arg.nti infit^ 
modo pubUca proba^ &? legitima monetafit, Et 
Bcldus I fingulari^ faith, in pecunia potius 
attenditur ufm £s? ciirlus quam materia. And 
Seneca lib. 5. de beneficit-s ^s alienum habere did- 
tur^ IS qui aunosdebe:^ £sf qut corium formd pub- 
lied percujfum -, and it was faid that the king 

F 2 hath 



68 fbe Cafe of 

hath the fame prerogative to give value to bafe 
metal by his impreffion or character, as he hath 
to give eftimation to a mean perfon by impart- 
ing the charadter of honour to him ; ficfiet viro 
quern Rex honor Are defiderat. 

And fo it wa$ concluded that after the Efter- 
lings ^ by command of the king of England^ 
had made this pure Englijh money, which from 
the name of the makers was called efterhng or 
ft er ling money, the ftandard of which hath 
been always the moft fixed and unchanged in 
all the. world, (which hath been a great honour 
to our nation, for in all other kingdoms and 
ftates, the ftandards of their money are more 
unfteady and variable,) all money coined by. 
the authority of the king of England^ and hav- 
ing hts charadter and impreffion, not only in. 
England^ but alfo in Scotland and Ireland^ hath 
been fterHng money, and fo called, reputed 
artd taken by all peopk, whether the matter of 
it were mixed or pure : and this appears by 
the ordinance which is called ftatutum de moneta 
magnuntj by which all money is prohibited, only 
the money of England^ of Ireland and of 5^^/- 
land^ which was properly the fterling money. 
And therefore Freberusy lib, de re nummaridy 
where he enumerates the different money of 
different nations; fterlingiy faith he, babentur 
in Jngliaj Scotia £5? Hibernia. And Bodin^ lib. 
6. de repttbl. c. 3. fpeaking of the money of 
Scotland -, in Scotland^ feith he, are two pounds, 
(livers) very different-, one of eJterlingSy the 
other cuftomary. And certainly the ufual 
Scottifh pound (liver) is like the Frencb livrcy 
and the pound (livre) efterling current there, 

is 
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is that of England. And that bafe or mixed mo- 
ney may be current for furling^ appears by the 
faid cafe of pollards y Dyer Sz. b. where it is 
iaid, quod currebat quadam mcnet^ in AngUa loco 
fierlingi qu4e vocabatur pollards^ viz^ duo poUardi 
pro uno fter lingo. 

Fifthljji it was refblved, tliat although this Irijh money 
mixed money was made to be current within ^^wiul money 
this kingdom of Ireland only, yet it may well °^ ^^g^^^- 
be faid, current and lawful money of England^ 
for two caufes. i . Becaufe this kingdom is 
only a member of the imperial crown of Eng» 
land y and this appears z Hen. 7. 10. a, where 
a queftion was propounded to the juftices by 
Hobart^ attorney-general, 5/ quis fciens tnom - 
iam ad Jmilitudlnem moneta Regis Anglia contra- 
faSlam^ talem monetam in Angliam extra Hiber- 
niam defer at ^ ft fit proditio necne : ^ dixerunt 
quod Hibernia eft quafi Membrum Angli^e.^ i^ ibi- 
dem legibus Angliie utuntur^ £s? autboritate Regia 
faciunt Monetam. And to this purpofe it is 
recited in the (latute of faculties, enadted in 
this kingdom, 28 Hen. 8. r. 19. That this the 
king*s land of Ireland is a member appendant^ 
and rightfully helongeth to the imperial crown of 
the realm of England, and united unto the fame. 
And in the adt of 3 j Hen. 8. r. i. by which 
the ftile and title of king of Ireland was 
given to Hen. 8. his heirs and fucceflbrs, it is 
moreover enafted, ^ that the king (hall enjoy 
that ftile and title, and all other royal pre- 
eminences, prerogatives and dignities, as united 
and annexed to the imperial crown of the realm of 
England. 

F 3 '2. It 
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2 . It is called lawful money of England^ in 
refpcdl to the place of coinage, which was in 
England^ viz, in the tower of London. For 
although in antient times the king had feveral 
mints in this kingdom, as he had in Englan4j 
yet fince the commencement of the reign of 
queen Elizabeth^ all the mints have been re- 
duced to one place, viz. the tow^r f>f London^ 
and this was done upon good reafbn of ftate, 
to prevent the falfification of money. And 
therefore, before the Norman conqueft, a)l 
money was coined in monaftcries ; for it was 
prefumed that in fuch places no falfity or cor- 
ruption would be found. And this agrees with 
the prudence of the Roman (late, which had 
but one mint for all //^/y, and that was in the 
temple of Juno at Rome, who for this caufe 
was called Juno moneta : and for this purpofe, 
the emperor Cbarlemain made a lav^ in thefe 
words, viz, de faljis monetisy quia in diver /is lo- 
(is contra juftitiam fiunt^ volumus, ui in nulfo 
alio loco moneta^ nif in palatio nofiro, fiat. 
Cboppinus de Domanio Francis, Z17, a. Yet in 
28 Ed. I. this prudent king, for the facility of 
exchange, caufed feveral mints to be eftablifhed 
in feveral towns in England ; one in the tower 
of London with thirty furnaces, another at Can» 
terbury with eight furnaces, another at King/ion 
upon Hull with four furnaces, another at Ne*w^ 
caftle upon ^yne with two furnace^s, another at 
Briftol with four furnaces, and another at Exe^ 
ter with four furnaces. TraSlat. de moneta An-- 
gli^y made in the time of Ed. i. which 1 found 
in the library of Sir Robert Cotton, \Yhich 
was the book of lord Burleigh, late lord high- 
treafurer of England. Spc alfo the clofe rolls 

o( 



Mixed Money. 71 

of 29 Ed. I. in the tower of London. And this 
appears alio by the infcription of divers antient 
coins, on which are exprefled the names of the 
cities where they were coined^ according to a 
verfe made in the time of Ed. i . and taken by 
Stow out of Robert k Brun, an antient ma- 
nufcript, 

Edward did fmtte round penny^ half-penny^ 
farthing. 

And then followed, 

On the king's Jide^ was his head and his name 

written^ 
On the crofsfidey the city where it was [mitten. 

And this fame king having eftabliOied a mint 
at Dublin with four furnaces, and having con- 
ftituted Alexander Norman of Lufk^ matter of 
the mint there, as appears in feveral records in 
the archives of the cgille of Dublin^ afterwards, 
viz. 3 2 Ed. I . when he had altered the form of 
the coin, he caufed divers (lamps confifting of 
two parts, pf which the one contained the pile^ 1 
and the other t he crofs , to be tranfmitte3 to the V 
treaiufer of this kingdom, as is recorded in 
the red book of the Exchequer here, in this 
manner, Magifter Gulielimus de IVimundham cj^f- 
to^ Cambiorum domini Regis in Anglia^ de pra^ » 
cepto venerabilis Patris Bathon. (^ IVellenJis 
^,pifcopi^ Tbefaurarij ejufdem domini Regis^ m[fn 
domino Gulielmo de Efenden thefaurario in Htber- 
nia^ viginti quatuor pecias cuneorum^ pro moneta 
ibidem facienda^ viz. ires pilas cum fex crucellis 
fro d^narijs^ tres pilas cum fex crucellis pro obolis^ 

F 4 fc? 



72 The Cafe of 

fc? duas pilas cum quatuor crucellis pro ferlingis^ 
per Johannem k minor^ Thomas Dowle^ £«? Jo- 
hannem de Sbordicb dericos de focktate operdri- 
orum 6? monetariorum London, per eofdem ad 
monetam pradiHam operandam (ff monetandam. 
And there it is like wife mentioned, before 
what witneffes the faid (lamps were delivered : 
for Cnveus moneta tanquamjigillum regni cufiodiri 
deift^ as it is faid in the treatife de moneta Anglite 
before mentioned ; and the reafon is, becaufe 
to counterfeit the one or the other is high 
treafon. 

And at this time there was but one mint in 

Ireland^ to wit^ at Dublin ; but long afterwards, 

viz. 3 Ed. 4. a mint >yas eftabliflied at JVater- 

ford^ another at Trim^ and another at Galway ; 

Rot. Pari. 3 Ed. 4. in Caftro Dublin. And 1 2. 

Ed. 4. Rot. Pari ibid, it is ordained, that the 

mailers of the mint in Ireland Ihould make* in 

the caftles of Dublin and TV/w, and in the town 

of Drogheda^ five forts of coin, the groat, the 

half groat, the penny, half-penny and farthing ; 

by which it is manifeft that in former times, 

there were five feveral mints in Ireland^ in the 

ffeveral towns aforefaid. But all thefe were diC- 

continued in the time of iS^. j5. fo that fincc 

the reign of that king, all the money made 

in Ireland^ hath been coined in England ; and 

thyefore this mixed money coined in the tower 

of London^ may be properly called current and 

lawful money of England. 

\^ an obJigee' Sixthly and laftly, it was refolved, that al- 

reTufeth a ten- though at the time of the contrad and obliga- 

deratthe ^j^^ made in the prefent cafe, pure money of 

timeandplace , , , •, * • . • 1 • 1 • / 

in mixed iiio- g^'^ld and lilver was current within this kingdom, 
ney {a;/«. un- where the place of payment was afligncd ; yet 

the 
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the mixed money being eftablifhed in this king- der the pure 
dom before the day of payment, may well be ^u-^^'^^i^n^ 
tendered in difcharge of the faid obligation, and not be^ bound 
the obligee is bound to accept it ; and if he re- to pay better 
fufes it, and waits until the money be changed money after- 
again, the obligor is not bound to pay other ^*^°** 
money of better fubflance, but it is fufficient 
if he be always ready to pay the mixed money 
according to the rate for which they were cur- 
rent at the time of the tender. And this point 
was refolved on confideration of two circum- 
ftances, viz. the time and the place of the pay- 
ment ; for the time is future, viz. that if the 
/aid Brett (hall pay or caufe to be paid ipol. 
fterling, current money^ &c. and therefore fuch 
money fliall be paid as fhall be current at fuchi 
future time ; fo that the time of payment^ 
and not the time of the contra£t fhall be rc; 
gardcd . 

Alio, the future time is intended by the 
words current money^ for a thing which is pafled ; ' 
is not in curfu ; and therefore all the doftors 
who write de re nutnmaria^ agree in this rule. 
Verba currentis moneta tempus folutionis dejtgant. ■ 
And to this purpofe are feveral cafes ruled in 
our books. 6 and 7 Ed. 6. Dyer Si./'. After* 
the fall and embafement of money, 5 Ed 6. 
debt was brought againft the executors of leflce 
for years, for rent in arrear for two years^ end- 
ing Mich. 2 Ed. 6. at which time the (hilling 
(which at the time of the adion brought, was 
cried down to 6d.) was current for 12 d. the 
defendants pleaded a tender of the rent on the 
days when it became due, in pedis moneta An- 
gVta vocat. fhillings, qualibet pecia vocat, {hil- 
ling, adtunc folubili pro izd. and that neither 

the 
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the plaintiff nor any other for him was ready to 
receive it, iSc. and concluded that they are ftill 
ready to pay the arrears in dtSlis pedis vocat. 
(hillings, fecundum ratam^ &c. on this plea, al- 
though the plaintiff demurred, yet he was con- 
tent to take the money at the rate aforefaid, 
without cofts or damages. To the fame pur- 
pofe is the cafe of pollards adjudged, 29 Ed. i. 
and reported by Dyer 82. b. where in debt on 
an obligation for payment of 24/. at two feve- 
ral days, the defendant pleads that at the days 
Jimited for payment of the debt in demand, 
iurrebat quadam montta qua vocahatur pollards, 
locofierltngi^ &c/ and that the defendant at the 
firft day of payment tendered the moiety of the 
debt in the money called pollards^ which the 
. plaintiff refufed, and that he is ftill ready, 6?r. 
and offered it in court, which is not denied 
. by the plaintiff; Idto \:onceffum eft^ that he 
recover one moiety in pollards^ and the other in 
pure fterling money. See 9 Ed, 4. 49. a. a re-, 
markable cafe on the change of money, where 
it is faid, that if a man in an adion of debt 
demands 40/. it (hall be intended money,, 
which is current at the time of the writ pur- 
(chafed. And there a cafe in the time of Ed. i. 
is put, which is diredly to this purpofe. In 
debt brought upon a deed for thirty quarters of 
barley, price 20/. it was found for the plaintiff^ 
and the jury was charged to enquire of the 
price at the time of the payment, and it was 
faid that at the time of the payment, a 
quarter was at 12 s. but at the time of the 
making of the deed, it was only at 3/. and 
the plaintiff recovered 1 8 /. for the corn ac- 
cording to the price of it at the time of th? 

pay. 
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payment. To this purpofe alfo, Linwood hath 
a notable glofs pn the conftitvrtion of Simon Mer- 
pbaniy lib, 3. de teftamentis cap. Item quia. For 
where the conftitution is fuch pro publicatione 
teftamenti pauperis^ cuius inventarium bonorum 
non excedit centum Joliaos fterlingorum^ nihil peni- 
tus exigatur, he maketh this glofe, hie folidus fu- 
mitur pro duodecim denarijs Anglicanis^ &c. Sed 
quarOy faith he, numquid circa bos centum 
jolidos debeat conftderari valor in monetajam cur^ 
rente^ vel valor Jlerlingorum qui currebant tempore 
flatuti, and there he refolveth, ^uod ubi difpofitio 
Jurgit exjlatuto^ ut bic^ licet moneta fit diminuta 
in valorCj tamen debet confiderari refpeSu monetOL 
nova currentisj 6? non refpeffu • antique. Nam 
mufata moneta, mutari videtur fiatulum^ ut fcili'* 
cet intellegatur de nova, £5? non de veteri ; feo 
^egift. 50. a. and 54. b, where the king iffuea 
Jiis writ, to be certified of the value of a! 
church; the words of the writ are Secun-^ 
4um t^xationem decima jam currentis. And 3 1 
f^d. 3. F/7?. H. Annuity 28. an annuity was 
granted to /. S. until he was promoted by 
the grantor to a fufficient benefice; /. S. 
brings a writ of annuity againft the grantor, 
)vho pleads that he had tendered to the plain- 
tiff a fufficient benefice ; and there iffue was ta- 
ken on thie value of the benefice at the time of 
the tender. 

3ut it was f^d that, although in contracts, - 
thefe words cur^ntis moneta fhall relate to the* 
time of the payment ; yet in wjUs, they (hall 
relate to the tinie of making the will ; for the- 
|bequeft is in the prefent tenfe, I give and be- ^ /C,^ 
^ueatbj &c. and therefore legacies (|^ all be paid . ^ /^ ^ 
m fuch money as is current at the time of the ^^^^^^^ 
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making the teftament, or according to the rate 
thereof. It was Aio faid, that if a man hath 
looo /. of pure filver in marriage with his wife, 
and afterwards they are divorced cauja prac^n- 
traclus^ by whi^h the wife is to receive her por- 
tion : or if a man recovers by an erroneous 
judgment lOo/. in debt, and hath execution 
in pure filver money, and afterwards the judg- 
ment is'reverfed^ fo that he is to be reftored to 
all that he hath loft, although bafe money be 
eftabliflied in the mean time, reftitution fliall 
be in fuch money as was current at the time of 
the marriage, and at the time of the recovery. 
But thefe latter cafes were not refblved. 

And as to the circumftance of place, it was 
refolved, that although the contract was made 
in London^ yet the place of payment being ap- 
pointed in 'Dublin^ of neceffity the obligor muft 
I make his tender in the mixed money at the 
time of the payment ; for all other money was 
cried down and made bullion by the proclama- 
tion aforefaid, and this money only eftabliflied ; 
fo that if the obligee had refufed this mixed 
money, he had committed a contempt, for 
which he might be puniflied. Alfo the judges 
are not bound to take notice of any money that 
is not current by proclamation. And therefore 
Prtfot faith, 34 Hen, 6. 12. a. we are not ap- 
prized of 6 1. fiemifh^ as we are of 1 00 nobles ; 
and therefore in all contracts of merchants, 
confuetudo i£ ftatuta loci in quern eft dejtinata fo- 
lutioj refpicienda Junt. Budeiius de re nummarid, 
lib. z. c, 21. And it was faid, that if at this 
day the law fliould be taken, as it was taken in 
• the time of Ed. i. that upon judgment in debt 
given in England^ on a teftatum that the 

defen- 



Mixed Money. 
defendant hath nothing in England, but that he 
hath goods and lands in heand; a writ of 
execution (hall be awarded to ihe chief-juftice 
or deputy of Leland, to levy the debt there* 
(which writ is found in Regift,o br.v jud. 43. 
b.) the fum in fuch cafe (hall be levied accord- 
ing to the rate of Irijh money, and rot of Eng~ 
lijb money, and in fuch coin as (hall be cut- 
rent in this kingdom, at ihe lime of the exe- 
cution. 

And according to this refoiution, feveral 
other cafes on the &me point were afterwards 
ruled and adjudged in the feveral courts of re- 
cord in Dubim. ' 
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Hill. 5. Jac- in the King^s-^Bench* 
The Cafe of Taniftry. 

IN EjeSlione Firma between Murrough Mac 
Bryan plaintiff, and Cahir Callaghan de- 
fendant, on the general iffue joined, the jury 
found a fpecial verdidt to this efFed, viz. that 
the caftle of D^omineen, where the entry and 
ejeftment is fuppofed to be made, lie within a 
certain place or precindt of land, called Publi- 
callaghan^ othtrmk O Callagban^s country, with- 
in the county of Cork, and time out of mind 
have been of the tenure and nature of ianiftry ; 
and that in all lands of the tenure and nature 
of taniftry within Public allagban aforefaid, fuch 
cuftom hath been ufed and approved time out 
of mind^ viz, that when any perfon died feifed 
of any caftles, manors, lands or tenements of 
^he nature and tenure aforefaid ; then fuch caf-^ 
ties, manors, lands and tenements ought to 
defcend, and have time out of mind ufed to 
defcend, feniori 6? dignijjimo i)iro fanguinis fcf 
cognominis of fuch perfon who fo died feifed ; 
and that the daughter or daughters of fuch 
* perfon fo d^ing feifed, from time out of mind, 
were not inheritable of fuch lands or tenements, 
or of any part of them. 
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The jury further find that, (according to 
this pedigree,) 

Donogh Mac Teige O Callaghan, 
Conoghoe, 



r 

Teige, Eleanor, Y Art. O Kief&i 

Donogh Mac Teige, Manus O Kiefife. 
the younger. 

Donogh Mac ^eige Callagban chief of his 
name, was feifed of the fcignory or chieftain- 
fliip of Publi callagban J and of the lands afore- 
iaid, according to the cuflom and courfe of ta* 
niftry ; and being fb feifed, had iffue Conogbor 
O Callagban ; Conogbor had iflue a fon and 
daughter, Teige and Eleanor ; Teige had iflue 
Doaogb Mac Teige the younger j Eleanor was 
married to '/4rL O Kieffe^ and had ifliie Manus 
O Kieffe ; Cqnogher and Teige his fon died in the 
life of Donogh Mac Teige the elder : afterwards 
the faid Donogh Mac Teige the elder by feoff^ 
ment, according to the courfe, of the com- 
mon law, executes an eflate to Donogh Mac 
Teige the younger, and to the heirs male 
of his body, remainder to the right heirs of 
the feoffor. Donogh Mac Teige the elder di- 
ed, and Den^gbMac Teige the younger died with- 
out iflue male ; after whofe death another Cono-^ 
gbor O Callagban being the oldeff and moft wor- 
thy of the blood and furname of O Callagban, 
entered into the land where, iSc. and claimed to 
hold it as^ lord or chieftain of Publicallaghan^ 

accord^ 
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according to the courfe of taniflry^ and was 
thereof feifed, prout lex poflulat. 

And they further find, that the faid Conogbor 
being fb feifed, furrendered the faid land, and 
all his cftate, right and intereft in it to queen 
Elizabeth \ on which the faid queen in con- 
fideration of the faid furrender, regranted 
the (aid land to the faid Conogbor and his 
heirs, who entered and enfeoffed on€ fagan^ 
who enfeoffed Brien Mac Owen the leflbr of the 
plaintiff. 

And they laftly find, that Art. Kieffe and 
Eleanor his wife died, and that after iheir death, 
Manus O Kieffe entered and enfeoffed Cabir O 
Callagban the defendant, who entered and ejecfl- 
ed the kflee of Brien Mac Owen ; and upon all 
this matter, the jurors pray the advice of the 
court, fcff. 

Upon which, one main queftion arifeth, viz^ 
whether the tity of the heir at common law, 
which the defendant hath, or the title of the 
tani/l^ v/hich eftate the leflbr of the pUintiff 
hath, (hould be preferred, as this cafe is. And 
in the difcufling of this queftion, three princi- 
pal points were moved and argued. 

. I . Whether the laid cuftom of tanidry was 
void or not in itfelf, or otherwife abolilhed 
by the introdudion of the common law of 
England. 

2. Admitting that it was a good cuftom and 
not abolifhed by the common law, whether it 
be difcontinued and deftroyed by the feoffment, 
which created and limited an eftate tail in the 
land, according to the courfe of the common 
law, fo as that it ftiall not be reduced to the 

courfe 
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courfe of tanijttj^ when the eilate tail is de- 
termined. 

3. \N htthcr C/)nogborOCallagbany who en- 
tered as tani/t^ after the eftate tail determined, 
gained a better eilate by his furrender to queen 
Eiizabetb^ and the regrant niade to him by let- 
ters patents. 

As to the firft point, it was objected by the 
council of the plaintiff, that the faid cuftom of 
taniftry^ as it is found, is good by the rules of ' 

the common law. For three things ought to 
concur, to make a cuftom gcxxl, antiquity, con- 
tinuance and reaibn ; and it is exprefly found^^ 
that this cudom is antient beyond time of me- 
mory, and continual time out of mind; and 
therefore,, if it be reasonable al(b, it hath all 
the. qualities of a good cuftom ; and certainly, 
this cuftom which giveth the land to the oldift 
and moft worthy man 0} the blood and furname of 
him who died feifed, is very reaibnable in this 
kingdom, becaufe he can better manure the 
land and defend it, than an infant or a woman ; 
and the continuance of land in the blood and 
furname is a good confideration to raife an uie ; 
Plowd. Comm. 305. Bainton^s cafe, where the 
dignity of the heir male is expreflcd in feveral 
cafes ; wherefore this cyftom doth not want 
reafon to fupport it; and Litt. lib. i. /. 80. 
puts this rule, to wit, that in divers fcignories 
and divers manors^ there are feveral and di- 
vers cuftoms, as to take lands and tenements, 
and as to plead, and as to other things^ and 
that whatibever is not againft reaibn, may well 
be admitted and allowed. 

Q And 
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And altho* this cuftom fhould be repugnant 
to the rule of common law, this doth not prove 
it to be unreafonable ; for the cufloms of 
Borough Englift>y and of Gavelkind are contrary 
to the common law, in point of defcent of in- 
heritance, and yet are approved as reafonable 
cuftoms ; fo the cuftom of turning the plough 
upon the headland of another ; and of drying 
nets upon anothers land, 2 1 Ed. 4. 50. 8 Ed. 4. 
1 9. So, that a feoffment with warranty made by 
tenant in tail, fhall not be a difcontinuance, is 
contrary to the rule of law, and yet is a good 
cuftom, 30 Ajf. p. 47. and feveral cafes were 
put to that purpofe. 

And as this cuftom is not void for want of 
reafon, fo it is not void for want of ce[tainty, for 
the land ftiall defcend to the oldeji and mqfi 
worthy ; the oldeft may be certainly known, but 
the moft worthy feems to be uncertain; for 
who ftiall be the judge of that ? certainly the . 
law, which is always certain and infallible in its 
judgment, and the Jaw will fay that the oldeft 
is the moft worthy as well in this cafe as in 
other cafes of this nature, and therefore Litt. 
faith, lib. i . / 5. if there be three brothers, 
and the middle brother purchafeth lands, and 
dieth without iflue, the eldeft brother ftiall have 
the land by defcent, becaufe the eldeft is more 
worthy of blood. And in the chapter of /?t-' 
mitter^ Seft. 659. he faith, where a man hath 
two titles to lands and tenements, viz. one more 
anciept and another later, the law will adjudge 
him in by force of the more antient title, be* 
caufe the ancient title is the more fure and more 
worthy title ; fee Plowd. Comm. 259. a. But ad- 
mitting that the affirmative part of the cuftom, 

viz. 
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Viz that the land (hall defcend to the oldejl and 
moft worthy nian^ &c. (hould be void, yet the 
negative part of the cuftom, ^/z. that the 
daughters (hall not be inheritable, is good ; for 
there are feveral good cuftoms in the negative, 
againft the exprefs maxims and rules of the 
common law ; ' as that the wife (hall not have 
dower, where (he hath received part of the 
money arifing from the fale of the land, 20 Kd. 
3. Br. Cujtoms^ 5^, and the cuftom in Kenf^ 
that the lord (hall not have the land by e(cheat, 
the father to the bought and the/on to- the plough^ 
and the cuftom of which Kit chin fpeaks, 149. 
b. that if a man marries a widow, (he (hall 
Hot have dower ; and then if this part of the 
cuftom be good, judgment muft be given againft: 
the defendant, becau(e he deriveth his tijle from 
the daughter, who ia heir general at common 
law. 

And this cuftom is not abolifh'd by the intro- 
duction of the common law, for divers realbns. 

I. Becau(e it is a rea(bnable cuftom and 
agreeable to the rules of the common law, as 
is before (hewn ; and for this rea(bn it is refol- 
ved 21 El. Dyer-^ s^^. that the cuftom of the 
town of Denbigh in M^ales^ that a feme covert^ 
with her hufl^and, may alien her land, by fur- 
render and examination in court there, and that 
Ihall bind the wife and her heirs as a fine, is 
not taken away by the ftat. of 27 Hen. 8. altho* 
that aft introduces the common law in Wales ^ as 
appears by the title of it, jor laws andjuftice to 
be miniftred in Wales in like force as in the realm 
of England. 

G % 2. Altho* 
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2. Altho* the Breton law, which was the 
common law of the Irtfbry before the conquelEt, 
be abolifhed by the efl:4bli(hment of the com- 
mon law of Englandj which was juftly done ac- 
cording to the law of nations, notwithflanding 
that this was a chriftian kingdom, as appears 
in Calvinh cafe, 7 Co. rep. \*].b. yet the parti- 
cular cuftoms may Hand, as the cuftom of Ga- 
velkind in Kenty and other cuftoms in other 
particular places in England remain'd after the 
Norman conqueft. 

3. It may be coUedled by the judgment of 
parliament, 1 2 Eliz. c. 5. that this cuflom of 
taniftry was not taken away by the common law, 
becaufe by this adt, the pretended lords ^ gentle- 
men^ and freeholders of the Irifbry^ and degenera- 
ted men of Englifb name^ holding their land by 
Irijb cuftom^ have power of furreridering their 
lands to the queen, and of taking eftates by 
letters patents, which fhall be good and eflfedtu-^ 
al in the law, againft all perfons except thofe, 
who have eftate, title, or right to the faid lands 
by the due courfe of the common law. 

As to the fecond point, it was objedted that 
the gift in tail, the remainder to the right heirs 
of the donor, did not ^eftroy this cuftom, for 
two reafons. 

F . Becaufe he who hath land of the tenure 
and nature of tanijiry^ hath not fuch an eftate, 
as that he can alien his land in perpetuity, but 
only during his life and his eftate is qualified, 
like the eftate of a parfon or prebendary, lb 
that the fee fimple is in abeyance. 

2. Becaufe 
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2. Becauie this cuftom is inherent in the 
land, and runs with it,, and cannot be extin- 
guifhed by any alienation, but continues in 
any perfons hands, as well in the pofleflion of 
the king as of a fubjedt ; as the cuftoms of ^ 
Borough Engltjby and gavelkind. For if land in 
Borough Engltjh be given in tail, the younger 
fon (hall have a formedon^ 1 1 Ed, 3. Fitz. tor- 
medon. 30. 32. Ed. 3. Fiiz. Age. 81.2 Ehz. 176. 
b. and if land in gavelkind be given in tail, the 
remainder to the right heirs of the donor, as 
this cafe is, as well the remainder as the poffef- 
fion (hall go to the heirs by cuftom, and not to 
the heirs by common law. 26 Hen. 8. 4. ^. 6 Ed. 
6 Dyer 72. b. and altho* it be held 37 Hen, 8. 
Br. Done &f Rem. 42. that if land in Gavelkind 
be leafed for life, remainder to the right heirs 
of /• S. if I. S. hath four fons, and die, the re- 
mainder (hall go to the eldeft, for he is the right 
heir, and that is a name of purchafe, yet that 
differs from our cafe, for the remainder limited 
to the right heirs of the donor is only a reverfi- 
on, and the heir (hall have it by defcent. And 
that the poflTcfTion of the king doth not ex- 
tingui(h fuch cuftom, fee 8 Hen. 7. 10. 21 Ed. 
3. 46. i\Hen. 4. 2, 3. • 

As to the third point, it was objeded 'that 
Conoghor 0*Callagban the laft tantft gained a 
good eftatc by queen Elizabeth's grant. For 
admitting that he who holds land by the cuftom 
of taniftry hath not any eftjtte by the common 
law, which he can furrender, yet the aCt of 12 
Eliz. c. 5. enables him to furrender, and au- 
thorifes the lord deputy arid council to make 
warrants to the chancellor, to pafs letters patent 
to fuch pretended lord or freeholder of the 

G 3 . Irijhry^ 
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Iri/hryj and this being done, it is further enaft- 
ed, that fuch letters patent, (hall be goo4 and 
cfTedual in law^ according to the tenor and 
effcd of them, againft all perlbns, except thofe 
who have right to the faid lands, by the due 
courfe of the common law. .Then the grant 
made to Comgbor^ then being pretended lord of 
Publicallaghan^ fhall be good and efFedual, 
altho' he doth^ not furrender a good eftate at 
common law. For the furrender is but a cere-* 
mony prefcribed by the adt to be done by the; 
Irijhry^ to the end that they may be eftop'd af- 
terwards to claim their Infb chiefrys and ^xac-r 
tions, or other title except under the letters pa- 
tent. But the final purpofe of the makers of 
the a£k was to fettle all the poffefTions of this 
kingdom in the courfe of the common law. 
So this grant fhall be good againft the defendant 
who derives his eftate from Ekmot^ who was 
the right heir of Donogh Mac Teige the donor, 
for if the cuftom continued, as they argued, (he 
was not inheritable, and (b had not any eftate 
by the courfe of comnion law. 

But on the other part, it was anfwered by the 
council for the defendant, and refolved by the 
court, that the faid cuftom of taniftry was void 
in itfelf, and abolifhed when the common law 
of England was eftab1i(hed. But that admitting 
that the cullom had been good, yet the con- 
veyance of the land, according to the courfe of 
tixe common law, hath deftroycd the cuftoni in 
that land for ever;, and that thjqfaid Conoghor 
0*Callagban hath gained no eftat^ by the letters 
patent of the queen, altho' that grant be found 
in the verdid. 

And 
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And as to the firft point touching the cuftom,I^efin>tion and 
it was firft faid, that a cuftom, in the intend-^jjg'" ^^ ^^^- 
ment of law, is fuch amufage as hath obraia'd 
the force of a law, and is in truth a binding ^ 
law to fuch particular place, perfons, or things . 
as it concerns ; and fuch cuftom cannot be ef- 
tabliftied by the king's -grant, 49 £<:/. 3. 3. a. 
nor. by aft of parliament, but it is jus non 
fcripluttty and made by the people only of fuch 
place, where the cuftom runs. For where the 
people find any a£t to be good and beneficial, 
and apt and agreeable to their nature and difpo- 
fition, they ufe and praftice it from time to 
time, and fo by frequent iteration and rep^titi* 
on of the aft, a cuftom is formed, and being 
ufed time out of mind,, it obtains the force of 
a law. And fo the rule 44 Ed. ^. 1 9. is true^ 
that no law binds the people only that which is 
made by confent of the people; for confent 
may be exprefs'd as w.ell by deed, as by word, 
and that which is exprefled by deed is ftronger. 
than that which is exprefled by word ; and that 
which is exprefled by feveral ahd continual 
afts of the fame kind, is a cuftom; and fo 
briery, cuftom is a realbnable aft, re-iterated, 
multiplied, and continued. by the people time 
out; of mind. And this is the definition of cuf- * 
tom, which hjth the virtue and force of a law. 

Secondly, it was faid, that fuch cuftom ought 
to have four infeparable qualities, i. It ought 
to have a rea(bnable commencement* 2. It 
ought toHbe certain and not ambiguous. 3. It 
QUght to have an uninterrupted continuance 
time out of mind. 4. It ought to be lubmit- 
ted to the prerogative of the king, and not 
exalted above it. 

G 4 I, The 
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I, The commencement of a cuftom (for 

every cuftom hath a commencement, altho* the 

memory of man doth not extend to it, as the 

river Nile haih a fpring, altho' geographers 

cannot find it) ought to be upon reafonabic 

ground and caufe. For if it was unreafonable 

in the original, no ufage or continuance can 

make it gpod. ^od ab initio non valuit^ trac- 

tu temports non cowvakfcet. 

What is an But to diftinguifli what' is an unreafonable 

unreafonablc cuftom, and what not, theie differences vifere 

what"no*" P^^* Every cuftom is not unreafonable that is 

contrary to a particular rule or maxim of pofli- 
tive law. For confuetudo ex eertA cauJA rationa- 
bili ufita a privat ccmmunem I gefh. Litt. as the 
cuftoms of Gavelkind and Borough Englifh are 
again ft the rule of dcfcent of inheritance ; and 
the cuftom of Kent^ the father to the bough and 
gbe fon to the plough^ is again ft the rule of et 
cheats; and that the l^e in tail ftiall enter 
notwithftanding the feoffment of his father with 
warranty, is againft the rule of difcontinuances. 
And fbfeveral other cuftoms which are contrary 
to particular rnles of law, are yet held- and ad- 
judged reafon&ble, for they may have a reafon- 
able commencement, where they are not pre- 
judicial to the common wealth, or to the prelent 
intereft of any particular perfon.^ 

Yet a cuftom may be prejudicial to the intereft 
ot a particular perlbn, and reafbnable alfo, where 
it is for the benefit of the commonwealth in ge- 
neral, as a cuftom to make bulwark^ on the 
ground of another for the defence of the realm, 
36 Hen. 8 Dyer 60. b. and to pulldown houfes in 
a public fire, ag Hen. 8. Dyer^ 36. b. fo to turn 
the plough on the headland of another in favour 
of huft)andry ^ and to dry nets on the land of 

another 
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another in favour of fifliing and navigation. 
8 Ed. 4. 18. 21 Ed. 4. 28. But acuftom which 
is contrary to the pubiick good, which is the 
fcope and general end of ail laws (falus populi 
fuprema lex) or injurious and prejudicial to the 
multitude, and beneficial only to fome particu- 
lar perfon, is repugnant to the law of reafbn, 
which is above all pofitive laws, and therefore 
cannot have a reafonable or lawful commence- 
ment, but is void ab initio^ and no pre(cription 
of time can make it good. 

And therefore fevcral cuftoms which have 
been adjudged void in our books, as being un- 
reafonable, againft common right, or purely 
againft law, if their nature and quality be con- 
fidered, will be found injurious to the multi- 
tude and prejudicial to the common wealth, 
and to have their commencement (for the moft 
part) by oppreflion and extortion of lords and 
great men. 2 Hen. 4: 24. In replevin the de- 
fendant avowed, that the land where, i^c. is a 
meadow, where the plaintiff [ought to have ^ 
common- after the hay ; but that there is fuch a * 
cullom within the manor, that no commoner 
fliould put in his cattle until the lord hath 'put 
in his : and Markam faid, this is a marvellous 
cuftom \ for if the lord will never put in his 
cattle, the commoners will lofe their common. 
This cuftom was adjudged void, becaufe it was 
injurious to the multitude of commoners, and 
beneficial only to the lord of the town. So by 
Litt.f, 209. a cuftom, that the lord fhall have 
a fine of his free tenant for the marriage of tbe 
tenants daughter, is void. And a cuftom that 
the lord of. a taanor (hall detain a diftrels taken 
upon the demefne, until! a fine be paid to him 

for 
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for the damage at bis will is alio void. So 3 
Eli%. Dyer 1 99. b. a cuftom that the lord fhaU 
take for a beriot the bead of a flranger levani 
and coucbant on the land of his tenant. And 21 
i/^x/. 4. a cuflom that the lord of a manor (hail 
have 3/. for a pound breach of every flranger, 
and 2 1 Hen. 4. a cuflom that the tenant (hall be 
amerced if he does not put his cattle in the 
lords pound. All thefe cuftoms, altho' they be 
beneficial to the lord in particular, yet, be- 
caufe they are prejudicial to a multitude of 
fubjeAs. or to the common wealth in general, 
and commenced by wrong and opprelfion, and 

Ofthecer- not by the voluntary confent of the people, 

tainty of a they are a<^udged unreafonable. 

cuftom. 2 p^ cuftom ought to be certain. For incerta 

pro nullis babentur^ £s? confuetudo ex certd caufq 
rationabili ujitata privat communem leg^m. Here 
three of the eflential qualities of a cuflom are 
exprefTed, viz. certainty, rea(bnablene(s, and 
uf^e or continuance. 13 Ed. 3, Fitz. Dumfuit 
infra at at em 3. a writ of dumfuit infra atatem 
was brought againfl an infant ; the tenant pleads 
a cuftom, that when an infant is of fuch an 
age, that he can count 12^. or meafure an ell 
of tloath, his feoffment fhall be' good ; this 
cufloni was adjudged void on account of the 
uncertainty, 14 Ed. 3. Fitz. Barr. 277. in tref^ 
pafs for trees taken away, the defendant pleads 
a cuflom, that fuch one. of the tenants of the 
manor as firfl comes tq the place where, &c. 
(hall have all windfalls there ; this cuflom is 
vokl atfb, for the uncer^sunty : and the reafbn 
alledged there is, that this doth not lie in pref- 
qription, which lieth in the will of man, for 
the will of man is uncertain. 42 Ed. 3. 46. in 
replevin brought by the priorefs of Shafton^ the 

I de- 
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defendant avows as bailiff to the (heriff of Dor- 
fet/bire^ who prefcribes to hold his torn in the 
place where, (^c. and to have from the ter- 
tenant a demy-mark or horfe as a fee at each 
torn. This prefcription is. held void for. the 
uncertainty, for it is (aid there alfb that this 
lieth in the will of the donor which is unceiitain. 
And beiides this, two reaTons were given 
why an uncertain cuftom fhould be void: 
I. Becaufe an uncertain thing cannot be con- 
tinued, time out of mind, without interrupti- 
on. 2. Becaufe a maii cannot prefcribe in a . 
thing, which could not, at its commencement, 
be well granted. 13 Hen, 7. 16. b. But an un- 
certain thing could never be well granted, and 
therefore a prefcription of an uncertain thing is 
void alfb. rt • 

3. Cuftom ought to have an uninterrupted ^^ *^ ^^^ 

^ • . ° r • J r -r • i_ nuance of a 

iEontmuance, time out or mind ; for if it be cuftom with- 
difcontinued within the time of memory, the oat interrup- 
Guftom is gone. As if a copyhold be leafed ^Jon« 
by the lord of the manor for life or for years, 
according to the courfe of the common law, it 
(hall not be afterwards demifed as a copyhold 
according to the cuftom, 28 Hen. 8. Dyer^ 30. 
h. Cqn/uetudo jemel reprohata non pot eft amplius 
induct. For as continuance makes a cuftom, 
difcontinuance deftroys it. Nihil tarn conveni- 
ens eft nafurali aquitqiiy quam unumquodque diJfoU 
vi eo ligamine quo ligatum eft, 

4. A cuftom, which exalts itfelf on the Cuftom, not 
king's prerogative, is void alfb againft the %P^^ againft 
kmg. For prefcription of time makes a cuf- P''«^®g*"^«- 
tom ; but nullum tempus occurrit regi. 49 Ed. 

3. 3. the cuftom of London to make corporati- 
ons is held void, fgr the king only can make 

them 
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them by his prerogative, t^^ Hen. 6. 26. a. 
The cuftom of London to retain goods mortga- 
ged, until fatisfaftion be made for the money 
lent, doth not extend to the king's jewels ; and 
if a man hath toll or wreck, or eftray by pref- 
^ cription, this doth riot extend to the king's 
goods. So a prefcription to have fandtuary for 
treafon, or td have catalla felonum^ &c. is void 
againfl the king, becaufe fuch privilege exaltat 
fe in prderogativam regis, i Hen. 7. 23. ^. 
Caftom of By thefe rules of cuftoms in general, this 

bdimf vinr^' particular cuftom of taniftry was examined ; 
joiiaUe. ^^^ ^^ ^^ ^^s refolved that this cuftom was 

unreafbnable and void ab initio. For it is 
ag^inft the commonwealth, and goeth utterly 
in deftruftion of it ; for a commonwealth can- 
not fubfift without a certain ownerfliip of land, 
or if the right of inheritance of land doth not 
reft in fome perfbn. 

For if men have not fuch an eftate in their 
lands, as their iflue or coufins next of blood 
may inherit, fo that they may know certainly 
for what perfon they travail and defriaud their 
ibuls of pleafure, as Solomon faith, they will 
never improve their l^nd to the beft ufe and 
profit, nor build h'oufes of any value, nor give 
civil education to their children -, but having 
refpedt to their prefent time only, will be utter- 
ly carelefs of their pofterity. And this is the 
true caufe of the barbarifm and defolation which 
was in all the Irijh counties, where the cuftom 
of Taniftry was in ufe. 

Alfo this hath been the great caufe of the 
continual felonies and treafons committed by 
the Irifh in time heretofore. For when they 
knew that their wives were not to be endowed, 

nor 
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nor their, iffue inheritable to their lands, thejr 
committed fuch crimes with greater audacity ; 
for from afFcdlion to their wives and children^ 
men more efchew to commit felony, as Litt. 
faith. 

Therefore this cuftom which lets the inheri- 
tance and the freehold aUb be in obeyance, af- 
ter the death of every tenant, is unreafonablc, 
and goeth in deftrudtion of the commonwealth. 
And therefore our law, altho' it fufFers the fee- 
fimple in fome cafes to be in abeyance for a 
little time, yet it ought never to fuffer the free- 
hold to be in fufpehce -, and therefore, if a leafe 
for years be made, the remainder to the right 
heirs of /. S. the limitation of the remainder 
is void. And if the king's tenant dieth without 
heir, or the king's donee in tail dieth without 
iifue, the land is immediately in the pofleflion of 
the king without office, to avoid this abfurdity, 
9 Hen. 7. 2. b. And for this reafon, 6 Ed. 6 
Dyer 71. land cannot be appendant to an office 
for life, but to an office of inheritance only ; 
for if it were appendant to an office for life, a 
great inconvenience would enfue as is there faid, 
viz. the freehold would be in fufpence, after the 
deajth of the officer, until a new officer were 
made or created, if the office did not defcend 
unto the heir, or to a man who hath a perpetu- 
al fucceffion by the common law ; and that is 
the moft apt cafe in the law to be refembled to 
the cafe in queftion For by the cuftom of 
taniftry^ the oldeft and moft worthy doth not 
come in as heir (for heir is always the * neareft * ^- fo' .'^•» 
of blood) but as a fucceflbr ; yet becaufe he is " "®' always 
not incorporated by the common law, as a par(bn, 
prebendary, &r. he doth not come in by courie 

of 
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of perpetual fucceflion, but as an officer for 
life only, and by eledion ; but until ele^ion 
made, the freehold of the land is in fufpenfe^ 
and the fee fimple and inheritance is always in 
abeyance^ and (o no fee Hmple in a£tu at any 
time contrary to the principle of the common 
law, that of every land there is a fee fimple. 
And founded This cuftom is alfo unreafonable for another 
iiiTioience. reafon, viz. becaufe this cuftom (as it is found 

by the fpecial verdidt) that the land fhall def- 
cend feniori et digniffimo viro^ &c. appears 
plainly to have commencement by the ufurpati- 
and tyranny of thofe who were moft potent 
amongft them. As feveral cuftonis, whereof 
mention is made before, adjudged in our books 
to be void in law, commenced by oppreflion 
and extortion of lords. For the antient Brebon 
law was, that ftich land fliould go the oldeft 
of the fept, who was the true tanijt^ and called 
in LaiirtyfecunduSf being the fucceflbr apparent : 
but becaufe the oldeft was not always the moft 
aftive, or had not the greateft number of fol- 
lowers, another more powerful perfon by fadtion 
and ftrong hand intruded on the oldeft, and 
procured himfelf to be elected as the moft wor- 
thy. ^ And although this cuftom hath been ufed 
time out of mind, viz. to eled fiich perfon as 
^ was moft worthy in the opinion of the people, 
yet it was bad in the commencement, and bad 
m the continuance, for it was the caufe of 
reat effufion of blood, and many other miC- 
chiefs. 

Alfo, the negative part of this cuftom is un- 
reafonable, which utterly excludes the daughters 
from inheriting an eftate of fee-fimple ; for the 
ianijfj if he hath any eftate of inheritance, hath 

a fee- 
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a fee-fimple, for he hath no particular, eftate tail 
limited to him and the heirs male of his body ; 
and it is againft the nature of a fee-fimple to ^ 

^ exclude the heir female, if the heir mail fails ; 
and therefore, if a feoffment be made to /. S. 
and his heirs, provided that the daughters (hall 
not inherit; this is a void provifb ; and if land 
be given to /. S. and his heirs male, he hath a 
fce-fimple,' and the heir female (hall inherit in 
default of an heir male -, 18 yfjf, p. 5. 27 Hen. 
8. 27. a. 9 Hen. 6. 22. Liff.f, 31. 

And therefore by the ftat. oi Rutland^ 1 2 Ed. 
I . which eftabliflied the common law in North 
Wales^ where the true Irijb cuftom of GaveU 
kind was then in ufe, by which cuftom the baf- 
tard inherited with the legitimate, and the fe- 
males were utterly excluded from inheriting, 
as in this cafe, it was ordained, quod bcereditates 
remaneant partibiles inter haredes majculos^ ficut 
ejfe confueverunty ^ fiat fartitio ficut fieri cqnfue^ 
vit^ hoc exceptOy quod Ifaftardi de c^etero non ha- 
beant bareditates^ nee habeant propartes cum le- 
gitimis nee fine legitimis. Et ft forte hareditas 
aliqua extunc prtf defeSiu haredis majculi defcendat 
ad legitimas muliereSy bieredes ultinti anteceffiorisfiii 
indefeifitiy volumus de gratia noftra fpecialij quod 
mulieres legitime babeant propartes fuas inde fibi 
in curia noftra aj/ignandasy licet boc fit contra 
confuetudinem Walknficam ante ufitatam. And 
this ordinance agreeth with the divine or- 
dinance in the cafe of Zelapbaad^ Numb. 

- cap. 27. 

Secondly, it was refolved that this cuftom And is void 
was void for the uncertainty. For where by likcwifc for 
this cuftom the land is to defcend, /J»/^ri «/*^^^^' 
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digmtffimo viro fanguinis 6f cognomjnis of him 
who died (eifed. i. The perfon is uncertain. 
2. The cftate is uncertain. 
Of tbe perfon I. As to the perfon to whom the land is to 
to ukc. defcend, although feniori be a name certain e- 
nough to take an eftate, 26 EL Dyer 337. ^. 
iff^. conveys land to the ufe of his wife for life, 
the remainder feniori puero de cor fore ipjius W. 
legitime procreato^ this limitation of eftate wa4 
certain and good enough, for (eniority confifts 
in priority of time, and the diftindtipns and pe- 
riods of time, fecundum prius fcf pofterius are 
certain, and may be well tried and proved, and 
therefore the lord by priority (as to the ward- 
fhip of the body of the heir) (hall be preferred 
to the lord by pofteriority, 1 1 Hen. 4.18. 21 Ed. 
J?.. 1 1. Stat. deJV. 2. c. 16. and if a leafe for 
life be made, the remainder to him who (hall 
firft come to P. the remainder is good, 1 2 Hen. 
7. 28. fo 14 Ed, 3. Fit%. Barr. 177. a cuftom 
that the tenant who (hall firft come to the wood, 
(hall have the wmdfalls, is good, for the time 
of firft coming may be well tried ; or if a limi- 
tation be to the next of blood, it would be cer- 
tain enough, 30 Aff^p, 47. but this word dig-^ 
nijjifno is (b uncertain, that it cannot be redu- 
ced to certainty by any trial or proof, for the 
dignity of a man lieth in the opinion of the 
multitude, which is the moft uncertain thing in 
the world. 

Scinditur incertum ftudia in contraria vulgus. 

So that (bme will lay, that the moft learned 
and knowing man is the moft worthy ; (bme, 
that the moft valiant^ (bme, that the richeft ; 

and 
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and Tonie, that the moft liberal : and fo the 
multitifde can never agree, and therefore the 
moft powerful man was always preferred, which 
is contrary to all laws^ ^ 

hde datds leges^ ne fortior omnia foffu. 

But if it were referred to the judgment of 
the wifeft man that ever was, to judge who is 
the worthieft man in any country, he would 
take a long time to deliberate in fuch cafe. 

But it was faid, that the law will adjudge 
the oldeft to be the moft worthy. Certainly, 
in ca(es of defcent of inheritance, the law re- 
fpefts primogeniture, birth-right and proximity, 
and wholenefs of blood, but gives no regard to 
the wQrthinefe or (ufficiency of the heir ; and 
therefore the law cafts the inheritance, as well 
on an ideot or an infant, as on a perfbn of 
difcretion ; wherefore this difference is taken in 
Sir Hen, NeviVs cafe, Plowd. Comm. ^yg, b. that 
an officer for life cannot affign over his office 
without fpecial words in the grant, for the law 
intends him to be an officer of truft, and cho- 
fen for his knowledge and diligence, viz. for 
' his worthinefs: hut an officer of inheritance 
may grant over his office, for the law doth not 
intend that the grant was made upon a confi* 
dence pf the fufficiency of the officer ; for it 
may defeend to a woman, an infant, or an 
ideot ; and therefore the law doth not refpeft 
dignity of perfon in cafe of defcent of inheri- 
tance. For although primogeniture having a 
prerogative given to it by the law of God, be 
preferred alfo in our law, and fo the oldeft be 
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in fome fenle the moft worthy ; yet by this 
cuftom, the dignity is intended to be of another 
quality than feniority, viz. another virtue or 
merit in the perfon ^hich muft concur with the 
feniority ; for otherwife the word ftniori had 
been fufficient, and the word digniffimo would 
be idle ; and therefore the perfon is no more 
certain in this cafe, than in the cafe 1 1 Ed, 4. 
I. b. where a gift was made to one of the chil- 
dren of /. 5. or 1 1 Hen, 7. 13. where a grant 
was made to /. S. or I.N. Gf i Mar. Dyer 9 1 . 
a, where a grant was made of fo 'many trees as 
may reafonably be fpared. And feveral cafes 
of uncertain grants were put^ and it was con- 
cluded that fuch grant y^/m fcf digniffimo would 
be void ; and therefore fuch limitation by pre- 
fcription is void alfo, according to the rule taken, 
13 Hen. 7. 16. b. 
And of the 2. The eftate is uncertain, for every perfon 
cilatc. ^j^Q j^2|.|^ ^^ eftate of inheritance, hath it ei- 

ther in his natural or his political capacity. 
But a tanift hath not an eftate of inheritance 
in his natural capacity, becaufe the oldeft and 
moft worthy doth not take as heir ; for the moft 
worthy comes in by eledion, and not as heir ^ 
for Deus folus> h^redem facere foieft^ non homo^ 
BraSl, 62. and it is not found that the land 
. ftiould defcend feniori &f digniffimo ut baredi^ 
but m gavelkind 2l\\ the fons arc called heirs, lib. 
intrat. 143. a. where the cuftom is pleaded in 
this manner, viz. S^uod terra 6? tenementa de 
tenurd fcf natw & de Gavelkind funt de tempore^ &c. 
inter haredes mafculos partita £5? pariibiliay £s? 
defci ndere debent diSis A. B. and C ut film 6? 
baredibus^ &c. So the youngeft fon in Borough 
Englifh^ is always named heir. And the tantft 

hath 
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hath not ari inheritance by fucceffion in a poli- 
tick capacity, becaufe he is not incorporate by 
the cjommon law, as a parfon, prebendary, Wr. 
and if he hath only an eftate for life, it cannot 
defcend, and fo he hath no eftate whereof 
the law can take notice, and by confequence the 
uncertainty of his eftate maketh it void in law, 

Thirdly, it was rcfolved, that this cuftom Deftroyed by 
was interrupted and deftroyed in the land, a feofFment at 
when Donogh Mac Teige executed an eftate tail common law. 
of it, according to the courfe of the common 
law. For there is a difference where the cuf- 
tom runs with the feigniory, and where it runs 
with the tenancy •, for where it runs with the te- 
nancy, it fhall jiot be deftroyed by convey- 
ance according^ to the courfe of the common 
law; as if a fine be levied of land held in gavel- 
kind^ (although this be a quare 6 Ed, 6. Dyer 
72.6. whether the courfe of inheritance be alter- 
ed and made defcendible to the heir at common 
law,) yet it was agreed by the court here, that 
the cuftom was not altered ; and fo it was held of 
land in Borough Englifh^ 2 Eliz, Dyer 179. ^. 

But this land in queftion is parcel of the de- 
mefheof the chieftain or lord of Publicallaghan 
(for the lands only which go with the chiefries 
are of the tenure and nature of taniftry) and 
therefore it is like copyhold land, which is 
parcel of the demefne of the lord, and if the 
lord executes an eftate of it, according to the 
courfe of the common law, the cuftom is gone 
for ever ; fo it is of Homage Ancejtrel^ which is 
by prefcription and continuance of the feigniory 
in the blood of the lord, and of the tenancy in 
the blood of the tenant ; by one alienation only 
the Homage Aticejirel is gone, and the warranty 
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IS deflrcycd, and the taking back of the fame 
eftate (hall never recover it ; Litt.f. 147. 

Alfo, this cuftom of taniftry is not inherent 

in the land, as the cuftom of gavelkind or £<?- 

rough En^lijh, but Is rather a perfonal cuftom, 

which goeth with the perfon of the oldeft and 

moft worthy, and therefore when the land is 

once conveyed to another perfon, viz. the 

heir at common law, the cuftom is gone for 

ever. 

Void as preju- Laftly, this cuftom of taniftry muft be void 

diciaJ to the ggajnft the king, as being prejudicial to his 

gati^c.^^**^^* profit and prerogative ; for where all lands are 

held mediately or immediately of the king, by 
this cuftom the king would lofe all the benefit 
of his feigniory paramount in this land, which 
was quaji in manu mortua ; of which the king 
can never have wardftiip or efcheat, or any 
manner of fervice, teftifying his being the lord 
of it ; andL///. /. 138. faith, that it would be 
inconvenient and againft reafbn, that any one 
ftiould be tenant to another of an eftate of in- 
heritance, and yet the lord have no manner of 
fervice from him \ and for this reafon the cuf- 
tom of Kent^ the father to the bought the fan to 
the plough^ extends only to felony, and not to 
treafon; for there the king fhall have his ef- 
cheat ; 27, Ed. Q,. Fitz. prefer. 40. fo a pre- 
fcription to have fanctuary for treafon is void, 
I Hen. 7. 23. and therefore, although fuch 
tanift had not an eftate of inheritance by the 
cuftom, yet if he had been attainted of trea- 
fon, the courfe of the Exchequer here hath al- 
ways been to feize the land as forfeited or ef- 
cheated to the crown, notwithflanding this cut 
torn of taniftry. 

But 
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But admitting that this cuftom had not been Abolifhcd b/ 
void in itfelf, yet the introdudion and eftablilh- J^^Tthr 
ment of the common law of England hath ]a^spf£»^- 
abolifhcd it -, for this cuftom of tanifir^ was the land. 
common cuftom of the land of Ireland before 
the conqucft, and generally ufed in all the Irijh 
countries, and in the fame nature and form as 
is found here ; and therefore it muft of ne- 
ceflity be aboliftied by the eftablilh ment of 
another general law in the fame point. 

But as to the introdudion of the common How thelaws 
law of England into this kingdom o^ Ireland^ of EngUmi 
it is to be obferved that as this ifland was not were intro- 
fully conquered and reduced to fubjedion of ^^^^ 
the crown of England^ all at one time, but by 

Earcels, and in feveral ages ; fo the common 
iw of England was not communicated to all 
the mhzhitzntSj Jimul ^ femely but from time 
to time, and to fpecial perfons and families of 
the Irijbry^ to whom the king was pleafed to 
grant the benefit and prote<ftion of his laws. 

For although the ordinance, by which the 
common law of England was eftabKlhed in / 

Ireland^ was general, as it is found in the ar- 
chives of the tower of London^ 30 Hen. 3. 
patent membr. 3. in this form, ^ia pro commu- 
ni utilitate terra Hibernia (if pro unitate terrarum 
(note this word Union) provifum eft quod omnes 
leges 6f confuetudines qua in regno Anglia tenen- 
tur^ in Hibernia teneantur^ csf eadem terra iif^ 
dem legibus fubjaceat^ £<? per eafdem res^a. ur^ fi^ 
cut Johannes Rex, cum illuc ejfet^ ftatuit i^ fir- 
miter mandavit^ ideo volumus^ quod omnia brevia 
de communi jure qua currant in Anglia^ fimiliter 
currant m Hibernia fub novo figtllo nofiro^ &c. 
in cujus rei^ &c. Tefle me ipfo apud Wood- 
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Jlock^ &c. Although this ordinance or writ of 
the king be general, yet it is manifeft by all the 
antient records of this kingdom, that the com- 
mon law of England was only put in execution 
in that part of heland^ which was reduced and 
divided into counties, and poflefled by Englijh 
colonies, and not in the Iri^ countries or terri- 
tories, which were not reduced into counties 
until the time of queen Mary and queen Eli- 
zabeih^ and yet were in extent of ground more 
two third parts of this ifland. 

For king 'iohn made only twelve counties in 
Leiyjlier and Munfter^ viz. Dublin^ Meath^ Uriels 
Kildare^ Catherlogh^ Kilkenny^ fVexford^ Water- 
fcrd^Cork^ Kerry^ Limerick and Tipperary. But the 
other provinces and territories of this kingdom 
which are now divided into twenty-one counties 
at large, being then inhabited for the greater 
part, by the meer Irijb^ were out of the limits 
of all (hire ground, for the fpace of 300 years 
after the making of the firft twelve coun* 
ties. 

And therefore it was impoflible that the com- 
mon law of England could be executed in thefe 
countries or territories; for the law cannot be 
put in execution where breve domini Regis non 
currit^ and the king's writ cannot run, but 
where there is a county and a IherifF, or other 
minifters of the law, to ferve and return the 
king's writs. 

And for this caufe, it appears by the an- 
tient records, that the meer Irifb were out 
^ of the protection of the king. For Litt. 
f. 199. faith, that the king's law, and the 
king's writs are things by which a man is 
protected and aided \ and (b during the time 

that 
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that a man is put of the king's protedtion, he 
is out of help or proteftion by the king's law 
or the king's writs. And that the meer Iriflory 
had not the benefit of the law of England^ 
without fpecial charters of the kings to enable 
them, thefe records following, amongft others, 
were (hewn. 

1. 2 Ed. 3. C/^ar/. Membr.iy, in archiv. turr. 
Lond. Rex dile£lo 6f fideli fuo Johanni Darcy le 
Nevieu ' yuliitiario fuo Hibernia falutem. Ex 
parte quorundam hominum de Hibernia nobis exti- 
tit fupplicatum^ ut per fiatutum inde faciendum 
4oncedere velimus, quod omnes Hibernici^ qui 
voluerinty legibus utantur An^licanis^ ita quod ne- 
cejfe non habeant^ Juper boc^ cbartas aliquas a no^ 
bis impetrare, Nos igitur certiorari volentes^ Ji 
fine alieno prejudicio pramijjis annuere valeamus^ 
vobis mandamus^ quod voluntatem magnatum ter* 
ra illiuSy inproxmimo Parliamento noftro ibidem te- 
nendoy fuper boc cum diligent ia perfcrutari facialis^ 
fc? de eo quod inde inveneritis^ una cum vejlro con- 

filio 13 advifamento^ nos diftin^e £<? apperte cum 
celeritate qua poteftis certificetis^ boc breve nojlrum 
nobis remittentes^ &c. 

2. Inter communia placita. 28 Ed. 3. in Ar^ 
cbivis cafiri Dublin. Simon Neal quaritur de 
fFillielmo Newlagb^ de placiio quare vi ^ ar- 
misy apud Clandalkin in Comi t atu DwhXm^ die 
lunok proxime poft feftumfanSla Margaretavirgi- 
nisy anno regni Regis nunc 28. claufum ipfius 
Simonis /regit ^ 6? berbam fuam ibidem cum be/liis 
fuisy viz, afrisy vitulis, &? bidentibus^ conculcavit 
6? confumpfity contra pacem^ &c. Unde dicit 
quod deterioratus eft &? damnum babet^ ad va- 
lentiam^ 20 s. iS inde producit- jeaam^ &c. 
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Et pradiSus Willielmus modo venit^ 6? dicit^ 
quod pr^di^us Simon efi Hibernicus^ 6? non de 
quinque fanguinibus^ fcf petU judicium^ Ji ipfe el 
.refpondere teneatur. 

Et pr^ediSlus Simon dicity quod ipfe eft de 
quinque fdngmwbus^ viz. de les Oneiles de Ulto- 
nia, qui per concejfionem progenitorum Domini 
Regis liberiatibus Anglieis gaudere dehent^ £s? utun- 
turji^pro liberis hominibus reputanturj^ hoc offer t 
verifxare^ &c. 

Et pradtilus fFillielmus dicit quod ipfe Simon efi 
Hibcrnicus^ £5? »^» ^ft de les Oneiles de Ultonia^ nee 
de quinque fan^uinibusy f3 de boc^ &c. IdeofiOf 
inaejurata^ &c, 

^i jurati dicunt fuper Sacramentum fuum^ 
quod pradiSus Simon eft de Natione des les Oneiles 
de Ultonia, 13 Jic efi de quinque fanguinihus^ &c. 
Et affidunt damna ad fex denarios. Ideo conftdera^ 
turn eft quod ptdediSlus Simon recuperet verfus prae^ 
diBum IVillielmum damna fua frediSa^ &f prae- 
diSus fVillielmus committatur GaaU quofque^ 
&c. 

By this judgment it appears, that there were 
five principal fepts or bloods of the Irifhry^ 
enabled by the king*s grant, to have the be- 
nefit of the law of England^ and it appears by 
another record* which were the faid five fepts 
or bloods. 

3. 3 Ed, 2. Inter placita coram Domino jufticia- 
rio, &c. in arcbtv. turr. Bermingham in caftro 
Dublin. Prater Pbilippus de Monfterwortb^ &f 
f rater Richardus de Abbedley Canonici de I* Anthony 
juxta Glocefier^ Richardus Fox, 0? fFillielmus de 
Stowell attacbiati fuerunt ad refpondendum WiU 
lielmo Kelly de 'placitOj quare^ cum dominus 

Rex 
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Rex cepijfet in prote£lionem fuam fpecialem praiic* 
turn Wtllielmum Kelly^ homines^ terras^ res^ 
redditus^ (^ omnespojfejffiones fuas^ inbibens omni- 
bus (SJingulis^ ne quis ijs inferrety vel inferri 
permitteret injuriam^ &c. lidem Phitippus^ Ri- 
chardus^ Richardus, £5? GuiielmuSy in ipfum WiU 
lielmum O Kelly apud Dule^k^ vi tf armis in/ul- 
turn fecerunt^ ac ipfum ibidem forfiallaverunt^ ce- 
perunt^ £sf imprifonaverutu, £s? alia enormia ei /«- 
iulerunt ad damnum^ &c. £5? contra pacem (^ pro- 
te^ionem domini RegiSy &c. 

Et pradi^us Pbilippus^ Ricbardus^ Ricbardus^ 
(^Willielmum veniufit tff defendunt vim &f injuriam 
quando, &c. Cs? dicunf quod non tenentur pr^diSo 
fVillielmo ad boc breve refpondere^ quia dicunt^ 
quod pradiSfus fVillielmus O Ke/lj eft Hibernicus^ 
fsf non de f anguine aut progenie eorum^ qui gaude^ 
ant lege Anglicana^ quoad brevia portanda^ qui 
funt O Neil de Ultonia^ O Conoghor de Connacta^ 
O Brien de Tbotmonia^ O Molaghlin de Midia^ 6? 
MacMurghogh deLagenia^^ petunt judicium^hcc. 

Et pradiSlus M^illielmus Kelly dicit^ quod re^ 
vera ipfe eft Hibernicu<^ fed de progenie de 
O Neil de Ultonia, babens ortum fuum de fexu 
mafculino ejufdem progeniei^ 6? petit if/lanterju^ 
didum. Et pr^edi^us Philippusj Ricbardus^ Ri^ 
cbardus^ &? fVillielmus dicunt, quod idem fVUltel- 
tnus O Kelly admitti non debet ad dicendum quod Jit 
de pradi£la progenie de O Neil, quia ft ejfet de 
progenie illa^ hoc appareret in ejus cognomincy 
quia tunc, diceretur Willielmus O Neil, &f non 
fVillielmus O Kelly, &f unde d'cunty quod ipfe non 
eji de progenie de O Neil, 6fr. Et hoc parati funt 
verijicarcj &c. Jdeo inquiratur per patriam. Et 
praceptum eft vie, quod venire faciat coram^ &c. 

a die 
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a die Pafcha in 1 5 diei uhicunque^ &c. duodecim^ 
&c. qui necj &c. per quos, &c. ad recognofcen* 
dum^ &c, A/<fi» dies datus eft pariibus pradiSiSy 
&c. Poftea ad diem ilium veneruntpraedinus PM- 
lippus, Ri<:bardus, RicbarduSy fcf IViltitlmuSy IS 
pradiSlus fViUielmus O Kelly^ primOy fecundoy 
tertioy £5? quarto die folemniter vocatus non ve- 
nity &c. 

After this time, viz, ^o Ed. 3. in the par- 
liament held at Kilkenny^ before Lionel duke of 
ClarencCy it was ena<fted5 that no compaternity, 
nurture of infants, or marriage fliould be made 
between the EnglifbyOX others.being in the peace 
of the king, with the Irifhy on pain of life and 
member. And although by the fame ftatute of 
Kilkennjy the Brehon law, which was the com- 
mon law of the Irijhry^ was declared to be no 
law, but a lewd cuftom, yet it was not utterly 
abolifhed amongfl: the Irijhy but only defended 
and prohibited to be ufed amongfl: thofe who 
were of Englijb race, and the Iri/h were left at 
large, to be ruled by their barbarous cuflioms as 
they were before. 

And after the making of this ftatute of Kil- 
kenny^ in all other ftatutes made in the time of 
the feveral kings, until the time of Hen, '8. 
where any mention is made o£ the troubles and 
wars in this kingdom, the Engli/h are called 
rebels, and the Irt/h are called enemies. 

But after the adt of 33 Hen. 8. f. i. by 
which it is recited, that although the king of 
Englandy by the name of lord of Ireland^ had 
all manner of royal power and jurifdidion in 
this land, yet inafmuch as he had not aflumed 
the name and ftile of king, the Irijb inhabitants 

of 
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of this realm had not been (b obedient to the 
king of Engiand and his laws, as by right they 
ought to be : whdrefore it is enafted that 
king //(?». 8. his heirs and fucceflbrs, fhoilld 
always be kings of Ireland^ and have the name, 
flile and title of king in this land, with 
all honours, prerogatives and dignities apper- 
taining to the flate and majefty of king, as 
united and annexed to the imperial crown of 
England, G?f. After the making of this aft, 
the faid difference of Englifh rebels and Irijb 
enemies, is not to be found of record, but all 
the meer Irifh were from thenceforth accepted 
and reputed fubjefts and liege-men to the kings 
and queens of England^ and had the benefit 
and proteftion of the law of England, when they 
would ufe or demand it. 

And to the end that the law oi England might 
have a free courfe in and through all the king- 
dom of Ireland, (as it is exprefled in the flat. 
1 1 Eliz. c. 9.) it was provided in feveral parlia- 
ments, viz. 3 and 4 Phil, and Mar. c. 3. and 
1 1 Eliz. c, 9. that commiflion fhould be award- 
ed, and all the Irijh countries which were not 
fhire-ground before, reduced into fhires and 
hundreds : and accordingly in the feveral go- 
vernments of Thomas earl of ^tijfex. Sir Henry 
Sidney and Sir John Perroty not only the Irifi) 
territories in the confines of Leinfter, but alfo 
the entire provinces of Conaugbt and Uljier, be- 
ing out of all fhire-ground before, were divided 
and diflinguiflied into feveral counties and hun- 
dreds, and feveral (heri£Fs, coroners and juf- 
tices of the peace, and other officers and mi- 
piflers of the law of England^ have been from 

time 
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time to time conftituted in thefe counties, by 
feveral patents and commiflions under the great 
ieal of Ireland ; and by this means the common 
law hath been communicated to all per(bns, and 
executed through all this kingdom for (everal 
years paiTed. 

Laftly, our lord the king who now is, by a 
ipecial proclamation, in the third year of his 
reign, declared and publilhed that he received 
all the natives of this kingdom into his royal 
protedtion, i^c. by which it was clearly rc- 
folved that the common law of England is now 
eftabliflied univerfally through all this kingdom 
of Ireland^ and that all perfons and poiTeilions 
within this kingdom ought to be governed by 
the rules of this law, and that every fubjedt 
Ihall inherit his land in Ireland^ by the juft and 
honourable law oi England^ viz. in fuch manner 
and by the fame law, by which the king inherits 
the crown oi Ireland. And by thefe degrees the 
common law was introduced and eftabliihed in 
this kingdom. 

And as to the land in quellion, it lieth in 
the county of Cork^ which is one of the an- 
tient counties made by king Johny and in which 
the common law of England had its courfe for 
the fpaceof 150 years at lead after the con- 
queft : wherefore, although by the incurfion of 
the Irijhry^ the courfe of the common law of 
England was interrupted and difeontinued in 
this county for a long fpace of time, yet the 
execution of the common law being revived 
and reftored, the cuftom of taniftry and all 
other Irijb cuftoms not agreeable to the rules 
of the conunon law, are annulled and abolifhed, 
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as they were by the firft introdudtion of the law 
of England in this county. 

And although this cuftom of tanifiry hath 
been the cuftom of a particular place only, yet 
being repugnant to the rules of the common law, 
it was abolilhed by the introdudlion and efta- 
blifliment of the common law in this kingdom ; 
and it is not like the cafe of lV(iles^ Dyer 2 1 . 
Eliz^ 363. b. where the particular cuftom of 
Denbigh continues, notwithftanding the ftatute 
which eftablilheth the common law in IVales ; 
for the intent of the makers of that ftatute ap- 
pears to be, that the cuftoms of IVales agree- 
able to any cuftoms in England Ihould be pre- 
ferved ; for by the fame ftatute it is provided, 
that a commiffion fliould iffue to examine the 
fVel/h cuftoms, and that thofe which fliould be 
found reafonable, upon certificate of the com- 
miflioners, fliould be allowed. 

Alfo this cuftom cannot be refembled to the 
cuftom oi gavelkind in Kent^ which had continu- 
ance after the Norman conqueft ; for the com- 
mon law of England was not introduced by the 
conqueror, as hath been pbferved and proved 
very learnedly by lord Coke in the preface to the 
third part of his reports. 

It was alfo refolved, that nothing pafled by a tanift fur- 
the grant of queen Elizabeth made to Conogbor renders to the 
O Callagban, as it is found by the verdift ; Jl^««"^' ^^ 
for the grant is made in confideration of his lafd^to'him 
furrender, and he claimed nothing but as taniH^ the queen*8 
who hath no eftate of which the common law grant is void. 
taketh notice, and fo his entry was only an 
abatement after the death of Donogh Mac Teige 
the younger, by which the grant of the queen 
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made in confideratibn of fuch eftate furrender- 
ed, is void in la^, fiarwick^s cafe, 5 Co. 93. 
and the cafe of ^Itjnwoodsy i Co. 43. 18 Eliz. 
Dyer 252. 

And as to the flat, of 12 Ehz. c. 5. for- ac- 
cepting furrenders from the Irijh lords, this 
doth not make the grant good, for this grant 
was not made by force of that ftatute, nor ac- 
cording to the form prefcribcd by it. For the 
ftatute requires divers neceflary circumftances, 
which were omitted in the obtaining and pafling 
of this grant. For firft, the pretended Irifh 
lord ought to offer to furrender, then this oflfer 
ought to be advertifed to the queen, and upon 
that the queen ought to fignify her pleafure to 
the deputy or other chief governor, by her let- 
ters or inflruftions under her fignature, that 
the furrender fhould be accepted and a grant 
made to fuch pretended lord by letters patents ; 
and upon that, the deputy and greater part of 
the council of this kingdom ought to make a 
warrant to the chancellor to accept the furren- 
der, and pafs the letters patents according to 
fuch letter or inftrudtions. Thefe circum- 
ftances are not found by the verdift to have 
been obferved in the pafling of this grant, , 
and therefore it fhall not be intended to be 
made by force of this ftatute, and by confe- 
quence it fhall not be made good and effeftual 
by it. 

Laftly, where it was objected by one of the 
council for the plaintiff, that queen Elizabeth 
ftiould be faid. to be in poffeflion of this land 
by virtue of the firft conqueft of Ireland^ 
iagainft Donogh Mac feige Callagban the fe- 
offor 
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dffor, who cannot derive any title to this landconqueft, un- 
from the crown, and therefore his feoffment !5f^JJ ?^*^ 
by which the defendant claimed, ^^^j^^^conqd^ot 
being made by an intruder upon the pQf]jmHfi and apfro- 
of the queen : it was refolved againft tfai^s ob- priated. 
jedion, that queen Elizabeth ftiall not qp faid 
to be in aftual pofleflion of this land, by virtue 
of the firft conqueft, if it doth not appear by 
fome record that the firft conqueror had feifeJ 
this land at the time of the conqueft, and ap- 
propriated it particularly to himfelf as parcel of 
his proper demefne. 

For the kings of England have always claim- Difference 
cd and had within their dominions, a royal between a 
monarchy and not a defpotick monarchy or ty- "^y*^ V^^ * 
ranny;and under a royal monarchy the fubjedts jj^^.^"^ "^' 
are freemen, and have a property in their 
goods, and a freehold and inheritance in their 
lands ; but under a defpotick monarchy or ty- 
ranny, they are all as villains or flaves, and 
proprietors of nothing but at the will of their 
Grand Seignior or tyrant, as in Turkey and Muf- 
covy. And therefore when fuch a royal mo- 
narch, who will govern his fubjedls by a juft 
and pofitive law, hath made a new conqueft of 
a realm, although in faft he hath the lordfhip 
paramount of all the lands within fuch realm, 
fo that thefe are all held of him, mediate vel 
immediate., and he hath alfo the pofleflion of all 
the lands which he willeth aftually to feife and 
retain in his own hands for his profit or pleafure, 
and may alfo by his grants diftribute fuch por- 
tions as he pleafeth to his fervants and war- 
riors, or to fuch colonies as he will plant im- 
mediately upon the conqueft, (as the antient 

Romans 
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Romans upon their conquefts ufed to appropri- 
ate the feventh part of the territory conquered, 
for the plantation of their colonies, and the 
Vandals in Italy took the third part •,) yet Sir 
James Ley chief-juftice (aid, that if fuch con- 
queror receiveth any of the natives or antient in- 
habitants into his protedtion and avoweth them 
for hisfubjefts, and permitieth them to continue 
their polFeiTions and to remain in his peace and 
allegiance, their heirs (hall be adjudged in by 
good title without grant or confirmation of the 
conqueror, and (hall enjoy their lands accord- 
ing to the rules of the law which the conqueror 
hath allowed or eftablifhed, if they will fubmit 
them(elves to it, and hold their lands accord- 
ing to the rules of it, and not otherwife. And 
upon this reafon, where H^ilUam the conqueror 
granted to fVarren a Norman of principal qua- 
lity, the caftle of Shirbourne in Norfolk^ the 
heir of Shirbourne the* antient inheritor of the 
caftle (hewed to the conqueror that he was his 
fubje£l and liege-man, and inherited the (aid 
ca(Ttle by the fame law which the conqueror had 
allowed and eftabli(hed in England^ and there- 
fore prayed that he might hold the (aid caftle in 
peace ^ the conqueror in that cafe gave judg- 
ment for Shirbourne againft IVarren^ of which 
judgment Cambden makes mention in his de- 
fcription of Norfolk ; and Caltbrop juftice faid, 
that he faw an authentick copy of that judgment 
in the library of Sir Cbr. Heydon at Baconjlborp 
in Norfolk. 

For in truth the Norman conqueror (although 
he made a more ab(blute and entire conqueft of 
England ihznHen. 2. made oi Ireland) yet he did 

not 
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not fcife all, nor had the adtual pofleffion of all 
the lands within the kingdom of England veiled 
in him by the conqueft 5 but the contrary ap- 
pears by the book of Domefday^ which is an 
exadt dcfcription of all the kingdom, made in 
the time of that king. For by that record it is 
manifeft, that the conqueror had certain lands 
in demefne, viz. the lands which were in the 
hands of Edward the confeflbr, and are there 
entitled Terra Edwardi regiSy and other lands 
which he himfelf feifed upon the conqueft, 
and are entitled terra regis^ without more, as 
. it is noted in 49 Ed. 3. 23. a. and thefe lands 
are now called the antient demefnes of the 
king or of the crown of England^ /^ N. B. 1 4. 
but in this book the poffeffions of other fub- 
jeds are exprefled and put in certain as well as 
the poileilions of the king, and thefe lands 
which are tinder other titles as terra Efifcopi de 
Excejier^ and all other lands which were in 
other hands, and named in that book, afe 
frank fee ; 40 Ed. 3. 45. F. N. B, 16. Z). 

And therefore Bodin was not well informed, 
when he wrote, lib. 6. de repubU c. %. that 
William the conqueror, after having conquered 
the kingdom of England^ declared all the 
country in general, and the inheritances of each 
in particular, to be acquired by him, and con- 
fifcated by the right of war, treating the Englijb 
as his farmers, (^c. 

And fo is Renatus Choppinus deceived in his 
book dedomanio Francia^ where fpeaking of the 
moderation ufed by the antient Romans and 
Lombards in their conquefts, quanto iniquius (faith 

I he) 
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he") Wtllielmus ilk BritannicuSy lata lege Agra- 
rian fe omnium p^jjejjlumum Domitmm jaaabat^ ut 
non modo frivatorum bona cenfttentury Jed qui- 
cunque in futurum poffideret^ grave annuum veili- 
gal quafi nudus frultuarius exfiheret^ ui a Pvli^ 
dcro traditum eft t But our record of domefday 
is in this point of better credit than all the fo- 
reign difcourfes or chronicles in the world. 

Alfo king Edward made a conqueft of the 
dominion of JVales^ and changed their laws 
andcuftomSf as he hath exprefled in his charter 
ftatute of Rutland^ where he faiih> Divina pro- 
videntia terram Walli^ cum incolis JuiSj prius 
nobis jure feodali fubjeSamy in proprietatis nof- 
tra dominium totaliter {^ cum integriiate con^ 
vertiiy & corona regni nffine amiexity and as 
to their laws and cuftoms he faith^ qua/dam 
illarum de coiiftlio procerum regni nefiri delevi-- 
musy quafdam permifimkSy qua/dam correximuSy 
ac etiam quafdam alias adjiciendas & facien- 
das decrevimusy &r. Although this king then 
gained the property of that dominion, fo that 
the inhabitants of it fubmitted themfelves to 
his will, de alto &f baffo^ as it is exprefled in the 
faid charter V yetitappeareth, that he admitted 
thofe who were willing to be riJed and govern- 
ed by the common law. of Englandy which he 
eftablifhed among^ them by the fame charter, 
to have a freehold and inheritance in their 
lands-, for there he prefcribes a form of a writ 
of afftzcy of novel diJfeiJtMy of mortdancefier and 
of dowery to be brought of lands in Walesy ac- 
cording to the courle of the common law of 
England. Sec BuliUys cafe, Plowd. Cofnm. 
125. 

- This 
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This cafe depended in the king's-bench for 
the fpace of 3 or 4 years, and was ai^;ued fe- 
veral times, and the juftices at feveral times 
delivered their opinions in the feveral points 
aforefaid : but afterwards, Sir Humpbrej IVincb 
being chiefjufticc, the parties with leave of the 
court came to an agreement, by which a rea- 
fbnable divifion was made of this territory 
amongft them ; in which divifion the cafUe and 
land in queftion, amongll others, were allotted 
to Cabir Callagban the defendant ; and now 
befides their mutual affurances, they have ob- 
tained feveral grants from the king^ by virtue' 
of a commilfion for ftrengthcning dcfcftive ti- 
tles. And fo this country is well ietUed. Bel- 
ton recorder ofDutlim, and Joint Mea^ were of 
council with the plaintiff; and the atbsrncy-^- 
neral with die defendant. 
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N Eje5Iione Firm^ brought by. Richard Pem^ 
berton^\2i\viX\ffy 2^\vAJohn Allen defendant^ 
qpon a fpecial verdid founds the cafe in fub* 
fiance was fucb. 

The deanry of Femes which is donative by 
the king and not eledlive, being void, queen 
Eliz. in the 20th year of her reign, gives and 
grants it by letters patents to Ivalter Turner 
clerk, without limitation of any eilate for life or 
otherwife. 

Afterwards Turner is deprived by fentence of 
Hugh Allen then bilhop of Fernes^ for this 
C) caufe, viz. that the faid Turner was a meer 

'*■ layman and not capable of fach dignity. 

Afterwards queen Elizabeth in the ^(5th year 
of her reign gives and grants the deanry to one 
Campion during his life ; then the faid bifbop of 
Femes made a leafe of the manor of Fedart in 
the county of fVexford^ beihg parcel of the tem- 
poral pofleflions of the faid biflioprick, to John 
Allen the defendant, which leafe was confirmed 
by the dean and chapter of Femes ^ in this man- 
ner, viz. the chapter then confifted of eleven 
perfons in number, viz. the dean and ten pre* 

r bendaries. 
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bendaries, lurner and Campion being both • 
alive. Campion made one Grey then a mere 
iayman, his prodor or fubftitute to give his 
affent to all leafes and grants, &ff. This proc- 
tor and three of the prebendaries only con- 
vened together, and fixed the chapter feal to 
the confirmation of this leafe, which confir- 
mation was made in the name of the dean and 
chapter. After this three others of the preben- 
daries at feverai days, each by himlelf, Tub* 
icribed their names to the iaid confirmation. 
Afterwards the bi(hop who made the leafe died, 
and Thomas Ram was made biftiop, who enter- 
ed upon the defendant and oiade a leafe to the 
plaintiff. And whether the firft leafe made to 
the defendant was wd! confirmed by the dean 
and chapter, or was void for want of a good 
confirmation, was the <]ueftion : and it was 
adjudged that the leafe was void after the death 
of the bifliop who made tt, {or want of a good 
confirmation ot the dean and chapter. 

And in (this cafe three points were moved and 
debated. 

1. Whether the donation of the deanry 
made by queen Elizabeth to Turner without li- 
mitation of any eftate, was void, or what 
eftate he Ihould have. 

2. Admitting that t he deanry was well 
granted to Turner^ without limitation of eftate, 
whether the fentence of deprivation made him 
no dean, fo that the deanry being void by it, 
the donation fnade to Campion (hould be void. 

3. Admitting that Campion was lawful dean 
at the time of the confirmation made, whether 
the dean and the greater part of the chapter 
bave well confirmed this leafe or not. 

I 3 And 
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And firft it was objefted by the coudcit for 
the defendant, that the grant of the deanry by 
queen Elizabeth to burner without limitation 
of eftate, was void utterly, becaufe ot the un- 
certainty of the grant ; for the intent of the 
queen is not exprefs'd in certainty, whether he 
(hall have the deanry for life, at will, or other- 
wife. As if the king grants land to /. S. to 
have to him and his heirs male, without faying 
of his body, the habendum or limitation of ef- 
tate on the grant being void for the uncertainty, 
that grant is held void to all intents, fb that 
the grantee ihall not be tenant at will to the 
king. I Co. 43.^. 49. tf. 18 Hen. 8. Br. patents. 
104. 

But admitting, that the grant was not utterly 
void, the bed: eftate that pafled by it was only 
at the will of the queen, as appears by the 
book, 17 Ed. 3. 45. which is a diredk authority 
in point For there, ^fcire facias was brought 
againft a dean of a free chappel of the king, to 
have execution of an annuity recovered againft 
his predeceffor. Thorp, we tell you that the 
king by bis charter^ which is bere^ bath given us 
the Deanry^ and in the charter it is not determined 
bow long to bold^ fo that it cannot be intended but 
at the will of the king ; judgment^ if the writ ly- 
eth againft us -, R. Th. he claimeth no efiate in 
certainty^ and fheweth no caufe why the writ 
Jbould not lie againft him ; Judgment^ and we pray 
execution, Tho. // another per Jon maketh fucb 
deed^ andgivetb not in certainty ^ a freehold fball 
pafs^ but as to the king it is notfo^ for if he gi- 
veth land or tenement infuch manner^ the grantee 
fball bold only at will. 

According 
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According to this opinion q£ Sharpy it was 
held in the^^r chamber^ i Mar. Dyer^ 1 ox a. 
that if the queen by her charter grants land 
pTi^ bminibm vilU de IJUngton^ without fay- 
ing habendum eisy baredibus autjuccejforibusfuis^ 
rendering rent ^ that this is a good corporation 
to this purpofe, but that they are only tenants at 
will of the land. See 5 Ed. 4. 8. b. the cafe of 
Garter king at arms, where that office was 
granted to one without limitation of eftate, and 
it was held that he was an officer at the will of 
the king. 

Then if Turner was dean only at the queen's 
Mrillf (he hath determined her will, by the fe- 
oond grant made to Campion^ becaufe the fe* 
cond grant was to commence in prsefenti^ and 
doth not need to fignify the determination of 
herVillby expreis words, as is holden Dyer 
107. I Co. go. a. and this appeareth alio 
by the judgment of the parliament, in the 
ai£t of 5 Hen. 8. c. 1 5. whidi provideth that the 
iecond patent (hall recite the firft patent made 
by the queen durante blene placito^ otherwife the 
firft (hall not be void* as it was by law, before 
the making of that ad : but that a£t is not in 
force here. 

Secondly, it was objefted, that admitting 
that the grant made to Turner was good during 
bis life, yet he was deprived by the bi(hops 
fentence, by which the deanry became void be* 
fore the fecond grant made to Campion \ which 
fentence of deprivation^ altho' the deanry be 
donative by the king's letters patents, is not 
void, but (lands in force until it be reverfed by 
appeal For a deanry is a fpicitual dignity, as 
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is held inGoodman^s cafe, Dyer 273. and the 
bilhop, by common intendment, hath ordinary 
j urifdidion over all ecclefiaftical caufes within 
his diocefe ; and altho' he hath committed a con- 
tempt in vifiting the king's donative, and 
giving fentencc of deprivation (as Barlow bi- 
fliop of Baib incurred the penalty oipramunite in 
fuchacafe, Brook^ Praemunire 21.) yet the fen- 
tence is not void ; and to that purpofe is the 
difference taken by Parning^ 13 AJf. p. 2. 
that if a man hath a name of dignity, and be 
oufled by him who hath colour to oufl him, 
of his jlignity, as by the ordinary, tho* it be by 
an undue deprivation, there he mud fue to have 
reftitution ot his dignity, before he can fue by 
that name ; otherwife, if he be oufled by ano- 
ther. Apd according to this is the opinion of 
Herle and Scraope^ 8 JJf. p. 21. fee alfb the cafe 
ef Vere and Jeffreys^ 5 Co. 30. a. 

Thirdly, it was objected, that the confirma- 
tion, made in fuch manner as is found by the 
verdift, is good enough. For firft the dean 
may well give his affent, and fix the fea) of the 
chapter by a prodtoror fubflitute, and it (hall 
be as available, as if he had been perfbnally pre- 
fent. ^i facit per alium^ per Je ipjum facere 
videtur. And fb the lords in parliament give 
their afl^nt by their proxies. And altho' this very 
point was made a queflion, 3 &? 4 Phil. &? Mar. 
Dyer 1 45. b, where a bifhop granted a fee farm 
of land which he had in right of his biflioprick, 
and confirmation was made by the dean and 
chapter abfente decano in remotis^ fed prafenU 
prafidenie decani^ quern per fimplex verbum deca^ 
nus conjlituit fuum locum tenentum^ fcf tradidit ei 

(lavei 
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slaves fuaSy una cum voce 6? autoritate decani^ 
(^ hoc intratur in regijlro juxta antiquam ^confuetu- 
dinem^ whether the fucceflbr could avoid this 
grant, was moved coram jufiiciariis^ &c. ahho* 
their refolution in this point doth not appear, 
yet it appears that it was an ancient cuftom 
that the dean might make a fubftitute in fuch 
cafes, and if fuch cuftom hath been ul'ed, the 
adts made by fuch fubftitute ftiall be good and 
available in law, for the reafon put in the cafe of 
corporations, 4 C(?. 77. b. 

Alio the confirmation is good enough, altho* 
the particular prebendaries, who made the 
greater part of the chapter, gave their affents 
ftt feveral times. For as in making their 
common adls, they are not bound to any place 
certain, as to their chapter houfe, (for any place 
in which they will affemble to make their com- 
mon adt, is a good chapter houfe, 2 1 Ed, 26. 
9 Ed. 4. 39. 14 Hen. 6. 16.) fo they are not 
bound to any certain time to give their conients, 
but if their confent appears by fuch proof as the 
law requireth, it is fufficient ; and that proof is 
certainly the fixing their common feal. 14 Hen. 
6. 17. a. For there it is faid, that the fixing of 
the feal ftieweth their agreement ; and there 
Pfifton faith, how can their ajfent be better proved 
than by the affixing their common feal? See 4 Ed. 
2 Fitz. ObTigat. 16. and altho* they have ex- 
prefled their aflents at feveral days, by parol or 
figaature, yet the fixing their feal uniteth their 
feveral affents, and maketh one joint aflent of 
all. 

And the deed of a corporation doth not need 
(Jelivery, as the deed of a natural perlbn, but 

thQ 
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the affixing the common feal onIy,^tves per- 
fedtion to it. Alfo in many cafes, aflent, after 
an ad done, giveth force to it, as attornment 
giveth force to a grant of a reverfion made be- 
fore ; and if a diifeilin be made to the ufe of 
/. S. his agreement afterwards will make him a 
diflfeifor, as well as if he had been prefent at 
the time of the committing of the diffeifin. 37 
y^p. 8. i^Aff.p.g. 

But on the other part, it was anfwered by 

the council of the plaintiff^ and refolved by the 

--court, firft that the gift or grant of the deanry 

Co. Litt. 9. b. Qf Femes made by queen Elizabeth to Turner 

'^ * without limitation of any eflate in it, was good, 

and that he had as large an eflate in the deanry 

by that grant, as any dean who is elective can 

have in his deanry, which he hath by election. 

And for the clearing of this point, three 

Whcrca grant diftindions were taken ; one arifing from the 

tation of cf- difterence or the perlons who are grantors ; 

tatewillbe another, from the differ ent qualities of the 

good ; and things granted ; and the third, from the difFe- 

where not ^^^^ capacities in which the grantees may take 

the things. 

I. For the fiirfl diflinftion ; if a comnion 
perfon grant rent, or other thing which lyeth in 
grant only, without limitation of any eftate, by 
, the delivery of the deed only a freehold paflfetb, 
17 Ed. 3. 45. a. and the reafon is, becaufe the 
grant of a common perfon (hall be taken ftrong- 
efl againft the grantor. 7 Aff. p. i. But if the 
king grant rent or land without limitation of 
any eflate, the grant is merely void for the un- 
certainty, and tilie grantee fhall not be tenant at 
will to the king, as it is ruled in the cafe of 

Alton 
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AUon IVoods cited before ; and the reafbn is, 
becauie the king's grant (hall be taken in the 
ftrpngeft manner, for his benefit and advan- 
tage y and if it can be taken in a double intent, 
it (hall be adjudged void for tl>e doubtlulnefs.of 
it. And this diftin£tion arifeth out of the dif- 
ference of the perfons who are grantors. 

2. The diftindion that arifeth out of the dif- 
ferent qualities of the things granted, is this. 
If the thing granted be of fueh nature, as that 
divers eftates may be limited of it, as land, ' 

feignory, rent,&*r. if the king, in his grant of fuch 
thing, doth not limit any certain eftate to the 
grantee, nothing fhall pafs by the grant, but it 
Ihall be adjudged merely void for the uncer- 
tainty, as is (hewn before : but if the thing 
granted be fuch, whereof divers eftates cannot 
be limited, but one eftate only is incident to it, 
which the law limits without any limitation 
made by the grantor, of fuch thing the king's 
grant cannot be doubtful or uncertain, the king 
cannot err, or be deceived ; for error eft in bivio^ 
and no error can be, where there is only one 
way to be taken. 

£ut what thing is it, to which one eftate 
only is incident by law, and of which divers 
eftates cannot be limited ? certainly it is an 
office. But what office } certainly, fuch office, 
as by law runneth in perpetual fucceffion, and 
not in courfe of defcent, and of which the officer 
is always a body politick ; and of fuch nature 
are all offices ecclefiaftical. Plowd,.Comm, 497. a. 
For of divers fecular offices feveral eftates may 
be limited, as of .the offices of conftable of 
E^ngland^ marfhall, (herifF, warden of the fleet. 
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€sff. which may be granted in fee, in tail, for 
life or at will ; and the realon is, becaufe fuch 
temporal officers have their offices in their na- 
tural capacities, and the king in policy may 
fupprefs and revive thefe offices pro loco et tern- 
pore^ and by confequence may limit temporary 
ellates in them. 

But ecclefiallical offices, as a bilhoprick, 
deanry, reAory, i^c. which are inftituted for 
the government of the holy church, require to 
be continued in courfe of perpetual fucceffion ; 
and therefore no man can take fuch office in his 
natural capacity, but every fuch ecclefiaftical 
officer is a body politick ipfofaBo^ as a parfon * 
is incorporate by the common law, 40 Ed, 3. 
27. And (b is a bifhop, dean, 6ff. and all thefe 
have their offices in a politick capacity, and in 
courfe of fucceffion ; and thefe are the offices 
of which the law determineth an eftate certain, 
and of which a diverfity of eftates cannot be 
limited. 

3. And fo the third diflindtion appeareth, viz. 
that which arifeth out of the different capaci- 
ties of the grantees ; for a grantee of a tempo- 
ral office, as of the office of conftable or mar- 
fhal, may take it in his natural capacity, and 
his heir fhall take it in courfe of defcent, 
if an eftate of inheritance be limited of it ; 
but a grantee of a fpiritual office, viz. a bi- 
fhoprick or deanry, £s?r. cannot take it in a natu- 
ral capacity, nor in courfe of defcent, but in a 
politick capacity, and in courfe of fucceffion 
only^ for no other eftate can he have in it, nor 
can be limited of it. A bifhop cannot have an 
eftate at will, for years, or for life, or in tail in 

his 
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his biftioprick, nor a dean any fuch particular 
eftate in his deanry ; they have no lefs than an 
eftate in fee, but not to them and their heirs, 
but to them and their fucceffors. 

For this reafon, when the king granteth and a grant of a 
giveth a biflioprick (for all bifliopricks in this bifhoprick, 
kingdom are given and granted by letters pa- deanry, {s^f. 
tents by the ftat. 2 Eliz. c. 14.) there needeth J^^^j^^^^^'^^f 
no limitation of eftate in the grant, no more eftate. 
than in the inveftiturc perannulum 6? baculum 
made by the antient kings of England before 
the Norman conqueft, and after. For king 
John was the firft king who by his charter, 
dated 15 Jan. in the 16 year of his reign, 
granted power and liberty to all churches ca- 
thedral and conventual m England^ to make 
canonical eledtion of their prelates petita prius 
of him, his heirs, and fucceflbrs, licentid eligen" 
dt, &c. which charter is found in Mai. Par. 
Hifi. Mag.fol. 253. 

But where die king at this day in this realm, 
giveth and granteth a bifhoprick or deanry by his 
letters patents^ there needeth no limitation 
of eftate, for the law hath limited the eftate be- 
fore ; as in the affignment of dower to the wi- 
dow oi the king's tenant, no eftate is limited, 
F. N. B. 263. c. for the law createth her eftate 
before. So upon prefentation, inftitution, or 
indudlion of a parfbn to a redtory, there is no 
limitation of the eftate which the parfbn is to « g^^ ^ 
have in the reftory, yet the law giveth him a * if he hath a • 
fee in right of his church. fee at all, it it 

And as in a grant of a deanry made by the * very limited 
king there needeth no limitation of eftate, fo if *°J "^if^ '■ 
a particular eftate be limited of it, as for life, Oitwn. Co. Lit. 

or 341. a* t. 
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or years, this would be repugnant and contra- 
didtory to the grant. For the Dean cannot 
take the deanry but to him and his fuccefforfi, 
which is an eftate in fee, and therefore fuch 
limitation would be void. As if a feoffment be 
made to /. 5. and his heirs habendum for life, 
this habendum is void, being contrary to the 
premiffes. 21 Hen, 8. Br. efiates, 50. fee 1 1 Hen. 
7. \2, a.\f land be granted to the mayor and 
commonalty, without faying more, they have 
a fee fimple. 

A Kb a deanry which is donative cannot be 
granted for years, or at will only, becaufe of 
the great inconvenience that would follow. For 
the freehold of the land which thb dean hath, 
in right of his deanry only, would be by this 
means in perpetual abeyance, which inconve- 
nience the law will not fuflfer. 

A Kb a deanry or bilhoprick cannot be granted 
for life only, on account of another inconve- 
nience, for a dean or bi (hop may have a writ of 
right, Liti. f 645. which writ cannot be brought 
by him who hath an eftate only for life, and 
by that means the church would be difinherited 
and without remedy, which the law will not 
permit, 
licihcr the As to the fecond objeftion, viz. that Turner 
{irivation of was deprived by the bi(hop*s fentence, which 
t dean, of fentence was never reverfed by appeal, and fo the 
li^iTdo- deanry was void, when the grant was made to . 
ti?e, by the Campion^ by which Campion was lawful Dean 
ifop » void when the leafe in queftion was confirmed, it 
joiilf void-^^ flrongly argued by the cotmcil of the 
plaintiff, that the- fentence of deprivation was 
utterly void, and that Turner remained dean 
notwithftanding that fentence. 

For 



• - • 



and Chapter of Femes, 6?r. 1 2 7 

For that deanry is donative by the king's 
letters patents, not vifitable by the bifhop, and 
by confequence out of hisjurifdidion, and fa 
the ientence of deprivation is void, being co- 
ram mnjudice ; as judgment of frank fee in a 
court of antient demefiie, 11 Hen. 4 17. judg- 
ment given in the marihalfea upon a contract 
made out of the verge, and where none of the 
party is of the king's houfhold \ and judgment 
in the court of admirahy, de re faBd in co-pore 
comitatus^ 19 Ed. 4. 8. 20 Ed. 4. 15. and 
judgment given in the common pleas upon an 
appeal of murder brought there, 22 Ed. 4. 3^. 
fuch judgments are void where the judges have 
no jurildidlion ; therefore this fentence wa6 
void in this cafe, the deanry being the king's 
donative, and exempt from the biftiops ju- 
riididtion. 

For the ordinary hath nothing to do with King's dona- 
a donative, which paffeth by gift to the par- jj^«' ^^^ 
fon without inftitution orindudion, 8 AJf. pi. 3 1 . Ws vUiwtV 
and that the king's donatives are exempt from on. 
the vifitation of the ordinary, and not vifitable 
by him, fee 20 Ed. 3, Fitz. Excom. 9. 16 Ea. 3. 
Fitz. Brief. 660. 21 Ed. 3. 60. 6 Hen. 7. 14* 
Cawdrefs cafe^ 5 Co. 15. a. for the vifitation of 
all the king's donatives belongeth properly to the 
lord chancellor, F. N. B. 42. a, or elfe the king 
may make fpecial commiifioners for that pur- 
pofe, 6 Hen. 4. 14. and Goodman^ s cafe, 10 EUz. 
Dyer 273. where the biftiop of Bath and IVells 
had a fpecial commiffion awarded to him by 
king£^. 6. to vifit the dc;an and chapter of 
IVells^ by virtue of which authority Goodman 
was deprived. But in this cafe the bifliop of 
Femes had no commiffion to vifit the dean, and 

therefore 
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therefore altho' he hath committed a contempt 
againft the queen, for which he was punifliable, 
yet the fentence of deprivation being a nuUityy 
ihall not aggrieve the dean, no more than a 
judgment at common law, being given c^ram 
non judice^ fhall aggrieve the party againft 
whom it is given. And the reafon of the judg- 
ment in the cafe of Vere and Jeffreys feems to 
to rule this point j for there it is holden, that 
if the ordinary of a diocefe commit admini- 
ft ration of the goods of an inteftate, who hath 
bona notabilia in different dioceffes, fuch admini- 
ftration is merely void, as well as to the goods 
within his diocefe, as elfewhere, becaufe he can 
by no means have jurifdiftion of the caufe. So 
in this ca(c the fentence of deprivation is merely 
void, becaufe the bifhop, as ordinary, can by 
no means have jurifiiidlion over the king's do- 
native, which is utterly exenpipt from his jurif- 
didtion by law. 

But as to this point, Ley chief juftice bafitavit^ 
and was rather of opinion that the fentence of de- 
privation was efFeftual in law, until it was rever- 
ted by appeal. And upon the cafe of Vere and 
Jeffreys he took a difference between a minifterial 
ad and a judicial adt. Committal of adminiftra- 
tion is but a miniflerial adl, and (hall therefore be 
void in the cafe aforefaid, but deprivation is a ju- 
dicial ad, which fhall not be void but by another 
judgment upon appeal. Alio where it is faid F. 
N. B. 42. A, that a prohibition Ihall be diredted 
to the ordinary, that he fhall not vifit the king's 
donatives, this proves that the ecclefiaP-ical 
court hath jurifdidlion in caufes of the fame na^ 
ture, and fo hath colour to proceed to fentence, 
and if a prohibition doth not conie before fen- 
tence, it (hall ftand until it be rcverfed upon 
appeal. But 
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But as to the third point, it was refolved by 
all the court, that although burner had been 
well deprived, zn^ Campion h^tn lawful dean 
at the time of the conBrmation madC) yet the 
leafe made to the defendant was not well con- 
firmed, neither by the dean nor by the greater 
part of the chapter, as it ought to be by law fh 
this cafe. 

I . Firft, no confirmation was made by the A member of* 
dean, for he made a prodtor who was merely a ^^^ chapter ' 
ftranger'to the chapter, and not cdpable of fuch ^JJ^^^ho i/ 
procuration, and therefore all that he hath dope ^^^ ^ mem-* 
IS void by the rules of the canon law, and of ber, his proc- 
the common law. The rule of the canon law ^^j or fob- 
in fuch cafe is, Abfens non poteft demandare vo^ ft»t«f^- 
turn fuum nifi uni de capitulo. Inft, jur. can. Hi. 
I . ca^. Ekdionibus. And another rule is, Opor- 
tet quod procurator femper inftiiutusjit de coUegio, 
And another, Votum dart fion poteft per lit eras. 
And the rule of the common law is agreeable 
to the canon law in this point. For in parlia- 
ment, as bath been faid before, the lords may 
give their votes by procuracy or proxy ; but 
their proilors muft be lords and members of 
the fame houfe, for a ftranger is not capable of 
fuch proxy. But where a corporation will pafs A member of 
any intereft, the common law will not fufFer » corporation « 
that the members of the corporation (hall give ^j^^g^^^* 
their aflent by prodors or fubftimtes. And any aa,which 
therefore, 1 1 Hen. 4, 64. upon a compofition is to charge 
for ty thes, a parfon grants an annuity to the ^^^ corporati. 
abbot of Battel}^ which grant is confirmed by ®"''^^ P^^'^' 
the bifliop, dean and chapter, who are the? pa- 
trons ; and it appears by the deed of confirmati- 
on that the dean was abfent and did not put his 
feal to ity but that the chantor was his commit 

K fary' 
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fary and put the feal for him ; there it is held 

that although the dean may have a prefident or 

comnaiflary tp eiercif^ his fpiritual jurildiftion, 

yet fuch commiflary cannot charge the pofleffi- 

ons of the church. And (b the queftion moved 

iu 3 and 4 R and M. Dyer 145. cited before, 

is refblved by the rule in this book. 

The confent 2. The major part of the chapter have not 

•of the chapter given their confent to this confirmation. For the 

one rime aEKl ^"^''"^ chapter conhfted of eleven perfons, and 

place. three of them only with the dean's proftor 

were prefent when the feal was affixed to the 
confirmation. And that the major part of the 
corporation ought to confent to all a6ts which 
are to bind the corporation,is manifeft alfo by the 
rules of the canon and common law. The rule 
of the canon law appears in Panorm. cap. Cum in 
CunSiis ^\v\itxt it is faid autboritas &f poteftas capt- 
tuli cofifiliit in majori parte ejus ^ faniQTi^^ (tc to- 
turn capiiulum facere dicitur^ quod facit major 6? 
faniorpars\ fc? hoc verum (fi in omnibus aSfionibus 
£5? elehionibus^ p^aterquam in ele^ione Romani 
Pontificis^ ubi oportet quod dua partes conjentiant. 
The common law hath the lame rule, 14 Hen. 
8. 29. where it is faid, that the dean and the 
major part of the chapter make the corporation, 
and their adt is the adt of the corporation, al- 
• though the others do not agree. So 2 1 Ed. 4. 
27. it is faid, ubi major pars^ ibi tota^ 15 Ed. 
4. 2. a, 9 Hen, 6. 32. to the fame purpofe. 

And this difference was taken, viz. that in 
colleges and corporations, the major part of 
the rnembers ought to give their voices in nu- 
mero d:ftin£io\ but in confufed and uncertain 
numbers, as in the cleftion of members of 
parliament, or of coroners or vcrdcrors in the 

county 
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county court, the greater voice or acclair.ati* 
on is ftifficient to (hew the affent of the greater 
part of freeholders who n.ake the eleftion, Piow. 
Cotnm. 126* a, And as the major part of the 
chapter ought to ^nfent in making this con- 
firmation, and this Confent ought to be ex-* 
prefled by the fixing of the leal, as is held, 
1 4 Hen, 6. 1 7. fb they ought to make it at one 
time and place, for other wife it may be called 
ajfenjus^ but not confenfus^ whereas the leafe 
ought to be confirmed cum affenfu 6? cw 
fenfu of the dean and chapter i for as a body 
natural cannot make any perfeft aft, if it be 
difmembered^ viz, if the head be in one place 
and the hands in another place, fcf fie de cate- 
ris^ fo it is of the body politick, the perfbns 
who are members of it ought to be capiiulariter 
congregati in one certain place; otherwile^ if 
they be fcattered and difperfcd in feveral places, 
that which they do (hall not be faid to be the 
adt of the corporation, but of the individuab^ 
and therefore Panormitan faith, Univerjitas vel 
corporatio non dicitur aliquid facercy nifi id fit 
collegialiter deliberatunky etiamfi major pars id 
faciat. See 15 Ed* /^. 1. a. where the major 
part of the monks fubfcribed their names to d 
deed of the abbot, but it was not exprefledj 
that it was made with the affent and confent of 
the convent, it (hall be faid to be made by the 
particular perfons who fub(cribed it^ and not 
by the corporation, and fuch deed (hall not bind 
the houfe. 

Yet it was agreed^ as hath been faid before, 
that the dean and chapter are not confined to 
their chapter houfe, but that they may afTemble 
and make their adts elfewhcre % and therefore ie 

K 2 \» 
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is held 2 1 Ed. 4. 26. that where a deed beareth 
date in domo captiularij averment may be, that 
the deed was delivered in another place. And to 
that purpofe is 27 jtjf. p. 2?. the cafe of a 
prior alien. Yet it is neceflary that they affemble 
in (bme certain place, and that the major part be 
prefent in that place, when they give their con- 
fcnt to any common aft. And therefore the elec- 
tion of coroners ought to be made in plena comita- 
tu^ as appeareth by the writ de coronatore eligend^^ 
Reg. 1 7 7. tf . Alfo the confent of the major part 
of the chapter ought to be given at one time, 
fimul (Sfemel^ and not fcatteringly and at feve- 
ral times, for it is not confenfusy if it be not Jimul. 
For confenfus eft voluntas multorumy ad quos res 
pertinety JimnljunBa. And therefore PanormiL 
cap. Cum in ecclejia^ faith, (i cwfentiant utjinguli 
& non collegialiteTy cum aSIus per communem con- 
fenfum debeat expediri, non valet. And in Injii- 
tut. juris canon, lib. i . cap. de eleSlionibuSy it 
is faid in the glofs, EleSio qua a principio fuit 
nulla^ quia faSa a minor i parte capituli^ non po- 
tefl convalidari per confenfus parficulares fuperve- 
nientes. 

•Agreeable to this rule is the reafon of the 
cafe put in Do£l. (S Stud. Br. Judgm. 148. that 
if a femme ^ fuffer a recovery of her jointure a- 
gainft the flat. 11 Hen. 7. without the aflent of 
bim in reverfion, and afterwards he in the re- 
verfion releafe to the recoverer by fine, this af- 
fent Cometh too late, and cannot make the re- 
covery good which was once void. So in this 
cafe, when the deed of confirmation had the 
chapter feal affixed to it, then it was void for 
want of the confent of the major part of the 
chapter, and therefore by the ftragling alSent of 
%. three 
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three other prebendaries given afterwards,it Hiall 
not be'made good, where tt was void before. 

And upon this laft point principally, after 
fcveia.1 arguments, the court gave judgment 
for the plaintifF; and by this judgment the 
bifhop of Fernss recovered a houfe for his ha- 
bitation ; whereas, before, alt the manors and 
manfions of the fee being aliened by his prede- 
ceflbrs, he had not ubi reclinaret caput fuum. 
The attorney general, and Bohon recorder of 
Vubtiitt wereof council with the plaintiff'; and 
the follicitor-general, and John Meade of the 
Middle-temple y with the defendant. 
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Hill. 3. JacobL 

The refolution of the judges, touch- 
ing the Irifli cuftom of Gavel- 
kind. 



FIRST, it is to be knowp, that the lands 
poflefled by the meer Irijh within this 
realm, were divided into fcveral territories or 
countries, and the inhabitants of every Irijb 
country were divided into feveral fepts or 
lineages. 

Secondly, in every Irijb territory there was 
a lord or chieftain, and a Tanijiy who was 
his fiicceflbr apparent. And of every Irijb 
fept or lineage there was alfo a chief, who was 
called a canjifiy or caput cognationis. 

Thirdly, all the pofleflions within thefe Irijb 
territories (before the common law of Eng- 
land was eflabHIhed in this realm, as it now is) 
ran always, cither in courfc of tanifiry or in 
courfe of gaii^ind. Every feignory or chiefry 
with the portion W. land which paffed with it, 
went without partition to the Sanijl^ who al-^ 
vyays came in by eledtion or ftrong hand, and 
not by defcent ; but all the inferior tenancies 
were partible between the males in gavel* 
kind. 

Yet the eftate which the lord had in the 
chiefry, or which the inferior tenants had 
\ti , ^avelkifidy was not an eftate of inheri- 
tance, but a temporary or tranfitory pofleffion. 

For 



of Gavelkind. ' - ^35 

For as the next heir of the lord or chieftain 
was not to inherit the chiefry, but the oldeft 
and worthieft of the fept, (as is (hewn before 
in the cafe of taniHry) who was often re- 
moved and expelled by another, who was more 
adlive and ftrong than he, fo the lands of the 
nature of gavelkind were not partible amongfl: 
the next heirs males of him who died feifed, 
but amongft all the males of his fept, in this 
manner. 

The canfinny or chief of a fept (who was Naturo of the 
commonly the moft antient of the fept) made ^^^ ^ /z-^ 
all the partitions at his difcretion ; and after the ^ ^^' 
death of any ter^tenant who had a competent 
portion of land, aflembled all the fept, and 
having thrown all their poffeflions iato hotchpot, 
made a new partition of all ; in which par- 
tition he did not affign to the fon of him who 
died the portion which his father had, but 
he allotted to each of the fept, according to 
his feniority, the better or greater portion. 

Thefe portions or purparties, being fo allotted 
and afligned, were poffefled and enjoyed accor- 
dingly, until a new partition was made, which at 
the difcretion or will of the canfinny was to be 
made on the death of each inferior tenant. And 
fo by realbn of thefe frequent partitions and re- 
movals or. tranflations of the tenants from one 
portion to another, all the pofleffions were uncer- 
tain ; and the uncertainty of the pofleffions was 
the very caufe that no civil habitations were erect- 
ed, no enclofure or improvement was made of 
the lands in xhtlrijb countries where this cuftom • 

of gavelkind was in ufe, efpecially int7^^r,which 
Teemed to be all one wildernefs, before the new 

K 4 plan- 
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plantation made by the Engliih undertakers 
there -, and this was the fruit of this Irijh ga- 
velkind. . 

Alfo by this Irilh cuftom o^ gavelkind^ baf- 

tards had their portions with the legitimate, 

the wivts were utterly excluded of dower, and 

the daughters* were not inheritable, although 

their father had died without iflue male. So 

that this cuftom differed from the cuftom of 

gavelki/id in K^nt. in four points. 

How different Fo^ ^ hy the cuftom of Kent the land of 

from thcWr^ the nature and tenure of ^^w/^/W is partible 

^'^^^"^ among the next heirs males only ; and fuch 

ga'u^ tn . coparceners after partition have a certain eftate 

of inheritance in all their portions. 

2. The baftards ^re not admitted to inherit 
equally wjth the legitinriate fons. 

3. The. wife of. every tenant in gavelkind is 
endowable of a moiety. 

4. For default of males the heirs female 
inherit ; fee Lamk Peramb. of Keni^ fol. 570. 

* And thercifore the cuftom of Gavelkind ufed 

itiKent hath been always allowed and approved 
of, as a good and lawful cuftom by the law of 
Engimd. 

But this Irifh cuftom of gavelkind v/as agree- 
able in feveral of thefe points to the cuftoni of 
gavelkind which was in ufe in Nortb fFales ; 
which cuftom was reproved and reformed bj 
the ftat. of Rutiand^ made 12 Ed, i. For thire 
it is faid, S^ia kaflenus mulieres non extiterant 
dotaf^ in fFaliiay Rex concedit qUod dotentur. 
And afterwards it is faid, qut)d airier ufUatum 
eft in PVallia^ quam in Jnglia^ quoad fucceffionem 
haredidatisy eo quod biereditar fartibilis eft inter 
. , * . • b^edes 
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baredes mafculos^ ^ a tempore cujus non extite^ 
fit memoria partibilis extitit : dominus rex non 
vulfj quod confuetudo U a penttus abrogetur^ fed 
quod hiereditates remaneant partibiles inter confix 
miles haredesy ficut ejfe confueverunt^ hoc excepto, 
quod bfijlardi non habeant 'de cater bar edit ates^ 
ac etiam quod non babeant.propartes cum legitimise 
necjine legitimis. Et ft forte bareditas a'iqua ex- 
tuncj pro defeSu baredis mafculi^ defcendat ad 
legitimas mulieres^ baredes ultimi antecejforis Jui 
inde feifiti^ volumus de gratia no/lra fpeciali quod 
eodem modo mulieres legitime bdbeant propartes 
fuas Jibi inde in curia noftra ajjignandas ; licet 
hoc Jit contra confuetudinem IVallenJicam ante 
ufitatam. See the ftatute of 34 H. 8. c. 28. 
Raftaly ff^ales ^2, where the cuhom o( gavel- 
kind in fFales is utterly abolifhed, with divers 
other ufeges refembling other cuftoms of the 
Irijh. 

For thefe reafons, and becaufe all the faid Adjudged un- 
Iri/h countries, and the inhabitants of them, lawful, 
from henceforward, were to be governed by 
the rules of the common law of England^ it 
was refolved and declared by all the judges, 
that the faid Irijh cuftom of gavelkind was void 
in law, not only for the inconvenience and un- 
reafonablenefs of it, but becaufe it was a meer 
perlbnal cuftom, and could not alter the defeent 
of inheritance. 

And therefore all the lands in thefe Iri/b 
countries were now adjudged to defcend ac- 
cording to the courfe of the common law, and 
that the wives (hould be endowed, and the 
daughters, fhould b^ inheritable to thefe lands, 
notwithftanding this Iriftt ufage or cuftom. 

And ' 
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Cuftom of And where the wives of Irilh lords or chief- 

folc property jains claim to have fole property in a certain 

!"j^J^;*^>rtion of goods during the coverture, with 

lawml. power to difpofe of fuch goods without the 

affent of their hulbands ; it was refolved and 

declared by all the judges, that the property of 

fuch goods Ihould be adjudged to be in the 

hulbands, and not in the wives, as the common 

law is in fuch cafe. 

This relolution of the judges, by the fpecial 
order of the lord deputy, was regiftered a- 
mongft the ads of council ; but there this pro- 
vifion was added to it, that if any of the meer 
Iri(h hath poflefled and enjoyed any portion of 
land by this cuftom of Irijh gavelkind^ before 
the commencement of the reign of our lord 
the king, who now is, that he (hould not be 
difturbed in his pofleirion, but (hould be con- 
tinued and eftablilhed in it. But that after the 
commencement of his majcfty's reign, all {uch 
lands (hould be adjudged to de(cend to the 
heirs by the conjinon law, and (hould be ad- 
judged from henceforward poflTeiTed and enjoy- 
ed accordingly. 
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Mich. 9 Jac. In the court of Caftle 

Chamber. 

The courfe of trial of legitimation 

and baftardy. 

AN information was exhibited in the Caftle 
Chamber againft the bifhop of K. and C. 

B. and others, who by practice and combina- 
tion between them, and by undue courfe of 
proceeding, endeavoured to prove the faid C. 
£. who was ever before reputed a baflard, to 
be the legitimate fon and heir of G. B. efq; 
to the difinherifon and defamation of E. B^ 
who was the only daughter and heir of the 
faid G, B. and on the hearing of the caufe, the 
cafe appeared to be this : 

About z6 years before the exhibiting of the 
bill, the faid G, B. had iffue the faid C. B. by 
^n Irift) girl, who during the life of G. B. was 
not reputed his wife, but his concubine ; and 
the (aid C. B. for the whole time aforefaid, was 
only uken for the natural ion of the faid G. B. 
and not for hi$ legitimate fon. 

After this, viz. i6 years after the birth of 

C. B. his mother being in full life, G. B. took 
to wife a lady of good eftate and reputation, 
with the affent of her friends, and had iffue by 
her tb^ faid £• B. and died. After the death 
of G. B- p. B. his reputed fon, and his mo- 
ther, who is yet alive, were filent for the fpace 
pf pine years, but now lately they pradtifed 

and 
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and combined with the (aid biftiop of K. being ' 
of their blood, and with others, to prove the 
legitimation of the faid C. B, by an irregular 
and undue courfe, to the intent to baftardife and 
difinherit the faid E. B. 

According to which praftice and combina- 
tion, the bifhop, without any fuit being com- 
menced or moved in any of the king's tem- 
poral courts, or any writ direded to him, to cer- 
tify ballardy or legitimation in this cafe, and 
what is more, without any libel being exhibited 
in his ecclefiaftical court, touching this matter, 
of his own head, privately, and not convocatis 
convocandis^ nine years after the death of the 
faid G. B. took the depofitions of feveral wit- 
nefles, to prove that the faid G. B. 29 years 
before, had lawfully married and took to wife 
the faid Irifh girl, the mother of the faid C. B. 
and that the faid C.B.v/as the legitimate fon and 
heir of the faid C. 5.and thefe depofitions fo taken, 
the faid bifhop caufed to be engrofled and redu- 
ced in form of a folemn aft, and having put his 
fignaturc and feal to this inftrument, delivered 
it to the faid C, B. who publifhcd it, and by 
colour of this inftrument or adt, declared him- 
felf to be the fon and legitimate heir of the faid 
G. B, &c. And for this practice and mifHe- 
meanour the faid bifhop of ,K. and others 
were cenfured, and on that thefe points were 
refolved. 
Matrimonial Firft, Although all matrimonial caufes have 
caufes not dc- been of longtime determinable in the ecclefi- 
tcrminable in aflical courts, and are now properly within the 
cal coum^ and conufance of the clergy, yet 

/ iMith, it was not fb, ab initio ; for as well caufes of 

matrimony, as caufes teftamentary, were civil 
caufes, and appertained to the jurifdidtion of 

the 
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the civil magiftrate, as is well known to all 
civilians ; until the chriftian emperors and kings, 
to do honour to the prelates of the clergy, 
granted to them conufance and jurifdidtionp 
thefe cafes. -^ 

And therefore the king of England^ who is, King hath a 
and always of right hath been the fountain of fupennten- 

all Juftice and juril<ii<5tion in all caufes, as well ^f^^^ °^^j 

1 r /!.• 1 • •! • L* !_• J 1 the proceea- 

ecclehaftical as civil, within his dominions, al- jngg of the 
though he alloweth the prelates of the church fpiritual 
to exercife their feveral jurifdidions in thefe coum. 
cau(es, which properly belong to their conu- 
fance, yet by the rules of common law, he 
hath a fupcrintendency over their proceedings, 
with power of direction when and how they 
(hall proceed, and of reftraint anB correftion 
if they do not proceed duly in feveral cafes ; 
as is manifefl by the writs of feveral natures, 
direded to bifhops, by which the king com- 
mands them to certify Baft-rdy^ ExcommunicO' 
tion^ Profefftony Accouplement in lawful matri- 
mony, of adtnittas clericum^ de cauUone admit- 
Jendaj &c. and alfo by the writs of Probibitiony 
Confultatiofty and Attachment on Prohibition. 

Secondly, It was refolved that the queflion in cafes of 
of baflardy or legitimacy ought to be firft baftardy or 
moved in the king's temporal court, and ifTue f^^'™**?*i^ 
on it ought to be there joined j" and then it firft joined in 
ought to be tranfmitted to the ecclefiaflical the temporal 
court, by the king'3 writ, to be examined and tri- court, 
ed there ; and upon that the bifhop is to make a 
certificate to the king's court ; to which certifi- 
cate, being made in fuch due manner, the law 
gives fuch credit, that all the world fhall be 
bound and eftopped by it. But on the other 

handy 
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hand, if any fuit to prove baflardy or l^tim^'' 
cy, be firfl commenced in the eccle&ifticai 
court, before any queftion be moved in foch 
matter in the king's temporal court, a prohi- 
bition lieth to reftrain fuch fuit, and if it be 
{accompanied with praftice and fraud, as in this 
cafe, it is a mifdemeanour punifhable in the 
Siar-cbamber, 

To this purpofe Corbet^s cafe was put, 22 
Ed. 4. Fitz, Confultation 6. Sir Robert Corbet 
liad iffue two fons^ Robert and Roger ; Robert 
the elder fon, withip the age of 1 4 years, took to 
wife Matilds with whom at his full age he 
cohabited, and they were publickly acknow- 
ledged and reputed man and wife ; yet af-^ 
terwards Robert put away the iaid Matild^ and 
during her life, efpoufed one Lettice^. and ha- 
ving iffue by Lettice a fon, died ; after whole 
death, Lettice declared openly, that (he was 
the lawful wife of Robert^ and that her fon 
was muHer and legitimate Upon which Ro-^ 
ger the younger fon of Sir Robert Corbet, com- 
menced a fuit in the fpiritual court, to reverfe 
the efpoufel between Lettice and Robert, and 
to put Lettice to filence, tfr. Lettice brought 
a prohibition, and Roger (hewed this whole 
matter and prayed a confultation, which was 
denied for this reafon principally, viz. that the 
intent of the fuit in the fpiritual court was, to 
baflardize the iffue between Lei tic e and Robert, 
and to prove /?o^^r heir 10 Robert-, and the. 
action and original of baftardy (hall not be firft 
moved in the ipiritual court, but in the tempo- 
^ ral court : and to make this point more clear, 
two ca(es put by BraSon, lib. 5. tit. de excepts^ 
onibus, c. 6. were remembered. 

I. B. 
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1. 5. having ifllie, of the body of an heirefs, 

born before efpoufals, by colour thereof claim- 

cd to be tenant by courtefy ; but being for that 

caufe barred in an aiTize brought by him againft 

yl, he obtained a bull from the pope, and by 

authority thereof commenced a fuit in the ec- 

cleliaftical court, to prove his iffue legitimate, 

quod facere non d(buit^ 2ls BraSon there faith, 

and for this a prohibition was granted to ftay 

the fuit, (hewing the whole matter, 6f auoa 

' pradiHus B. ad deceptionem curia noftra^ ^ ad 

irfirmandum judicium in curia noftra failum^ tra- 

bit ipfum A. in placitum coram vobis^ in curia 

chriftianitatis^ autboritate literarum domini Papa^ 

ad pradiSlum puerum legitimandum^ 6f r. Et cum 

non poffmt judices a/iqui de legitimate cognojcercy 

niji fuerit loquela prius in curia noftra incep- 

ta per ireve, Gf ili baftardia objeSa^ IS poftea 

ad curiam cbriftianitatis tranfmijfay vobis pro- 

bibemusj quod in placito illo ulterius non proceda^ 

tisy i^c. 

2. In the fame chapter, Bra£lon puts the 
form of another prohibition, which makes the 
diflfercnce afore taken more evident. Rex tali- 
bus judicibus^ ^c. Ofienfum efi nobis ex parte A. 
quod cum in curia noftra^ coram juftitiariis nofiris 
itinerantibus in tali comitatu^ arraniavit quan- 
dam ajjifam mortis antecefforis verfus B. de quo- 
dam terra in N. idem B. timens fibi pojfe opponi 
notam baftarii^e in eadem ajftfa^ Gf ante pradic- 
tum adventum juftitiariorum^ 6f antequamei bqf' 
tardia opponatur in curia noftra in diSa affifaj 6f 
antequam fuerit per nos ordinario loci inqutfitio^ 
de legitimate probanda^ fecundum regni nojlri con- 
fuetudinemy demandata^ Uteras domini papa ad 

vos 
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vos direHas itnpetravit^ ui dd legUitiMtefua cog^ 
no/cads^ & ad probationem UliuSj tefies admitta- 
tisy ut per hoc remaneat bareditas (^ fucceffio cm^ 
ira confuetud'tnem regni noftru quabucufque ob^ 
iinuifj ut approhata^ 6f fede apoftolica confirm 
mata^ quod in caufa fucceffionis fcf b^ereditatis 
petitionee debet prius tnoveri placitum in curia 
noftra^ & cum ibi cbjeSia fuerit ba/lardia^ tunc 
deinde t*-anfmitti debet recordum loqueU (^cog- 
nitio bajlardia ad curiam cbriftianitatts^ ut ibi ad 
mandatum nojlrum de legitimate inqutr/itur^ quod 
quidem in bac parte non ell obfervatum ; 6f cum 
Docfit manifefte c-ontra confuetudinem regni noftrij 
quod babita vel babenda inter alios conPentione de 
jure fucceffionis^ debeatis ad inquijitionem de legiti'^ 
mitate procedere^ antequam a nobis boc fuerit vobis 
demandatum^ vobis probibemusj &?<:. 

By which it is fufficiently manifcft, that if 
the ecclefiaftical court proceeds to examination 
of baftardy or legitimation, without direction 
of the temporal court, it (hall be reftrained by 
prohibition. And if there be fraud or pradice 
in the proceeding, that it is cenfurablc in the 
Star^cbamber^ the remarkable cafe of Babing- 
ton^ chancellor of Litchfieldj Trin. 3 Jac. is a 
diredt precedent in point. 
Ecclefiaftical 3- As the ecclefiaftical judge cannot enquire 
judge, after he of baftardy or legitimation, without fpecial di- 
hath received reftion or commandment of the king, fo when 
wHt/is^ot to ^^ ^^^ received the king's writ to make this 
befbyed by inquifition, he ought not to furceafe, upon any 
appeal or in- appeal or inhibition, but ought always to pro- 
hibition. j,ggj ^jj^jl i^Q jjg^j^ certified to the king's court ; 

and this alfo appears in BraSon^ lib. fy.cap. de 
exceptionibuSy 14^ Cum autem judex ecclejiafticus 

in- 
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ffi^uifitioftem feceril^ non erit afi eo appelldfidumi 
itec a petente^ nee a tenente : a petente non^ quid 
talent jurifdiSlionem £5? tal^tnjudicem elegit j a te-^ 
neme non^ quia fie p^Jfet caujam in infinitum pro-^ 
trahete de judice injudicem^ ufque ad papam^ Gf 
He pojfct papa de laico feodo inuireSie cognofcere. 
But this point is more manifeft, by a notable 
I'ecord concerning a cafe in this realm, in Ar-r 
cbiv, Turris S. fii 3. clau/i membr. 29. in dorfoi 
in this form^kex Dublin. Arcbiepifcopo^juftitiario 
Hibernia^ falutem. Ad ea (ju^e vobis nupe^ dedimus 
in mandatis^ ut nobis refcriberetis^ quatenus fuijfet 
procejfum in eaufa Nicholai de la Felda^ qui eon-' 
tra abbatem Csf canonicos fan5li Tbomx Dublini^ 
enfts in curia no/ira^ coram juHitiariis noftris^ 
petiit duas carucatas terra cum pertinentiis in 
Kilredbei-y^ per ajjifam de morte antecejforisy cut. 
etiam coram eijdem jujiitiariis objeSa fuit baf- 
tardia^ per quod ab ipfts juftitiariis no fir is ad 
vosfuit tranfm'iffum^ ut inforo ecclefiaftico de baf^ 
tttrdiafive legit imitate agnofceretis : nobis per Ii-=' 
teras vejlras fignificaftis^ quod cum in foro civili 
t err am pradiSlam pet ere t per lit eras noftras de 
morte antecejforis^ verfus memoratos abbatem ^ 
canonicos^ objeffa fait ei nota badardia^ quare irt . 
foro ecdem tunc non fuit ulterius proceffum : me- 
moratns etiam Nickolaus de mandato jujlitiari^ 
orum nojlrcrum^ in foro eccleliaflico coram vobis., 
volens probare (e effe legitimum^ tejies produxit^ 
fcf publicatis atteftationibus fuis^ poft diutinas 
alterationes £5? dijputationes^ tam ex parte abbatis^ 
qUam ip/ius Nicholai^ cum ad calculum diffinitiv^ 
fententia procedere velletis^ comparuerunt dua pu- 
ella minoris atatis^ filia Ricbardi de la Felda^ 
patris pradiSi Ntcbotai^ &? dppJlaverttnt ne aq 
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fententtam fercndam procederetis^ qaia in hoc tna- 
fiifeftum earum verteretur prajudicium^ eo quod 
alias pracluderetis eis viampetendi hareditatem pe^, 
titantj nee pojjit eis fubveniri per reftitutionem in 
integrum, Unde de conftlio virorum prudentium 
(ut dicitis) appello deferentes^ caufam fecundunf 
quod coram nobis agitata eft^ domino papa tranf- 
mififUs inftruSlam, De quo plurimum admirames 
non immerito movemur^ cum de legitimate prx- 
diSi Nicholai per teftium produ^iones £5? attef- 
tationum publicationes plene vobts conftitjerit^ vos 
"propter appellationem puellarum praai£larumy eon^ 
tra quas non agebatur, vel etiam de quibus nulla 
fiebat inentio in ajfifa memorata^ nee fuerunt ali- 
qua partes itlarum in caufa pradiSla^ Jententiam 
diffinitivam pro eo diftuliftis pronuntiare^ 6? ma- 
le^ quia noftrum declinantes examen^ id quod per 
nojtram determinandum ejfet jurifdiSionem^ ad 
aJienam transferunt dignitatem^ quod valde per- 
nicio/um effet exemplo ; cum^ etiamfi adeptus eJfet 
prcedi^Hts Nicbdaus poffejftonem terra pradiSta 
per qffijam pradiSam^ beneficium petitionis hare- 
ditatis pradiSHs puellis plane fuppetat in curia 
noftra per breve de reSIo^ maxime cum per liter as 
de morte antecefjbris agatur de pojfejftone^ (^ non 
de proprietate^ 6? ex officio noftro in caju propo- 
Jito nihil aliud ad nos pertinebat^ nifi tantum de 
ipfius Nicholai legitimitate probationes admittere^ 
& ipfum cum Uteris noftris teftimonialibus ad 
juftitiarias noftros remittere. De con/ilio igitur 
magnatum Gf fideltum nobis aj/iftentium vobis 
mandamuSy quatenus non obftante appellatione 
pramijfa^ non differatis pro eo fententiare^ ipfum 
adjuftitiarios noftros remit tentes cum Uteris noftris 
teftimonialibus^ ut de kquela coram eis agitata 

poft 
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fofimodutn poffint fecundum legem 6f confuetudi- 
nem terra nojtra Hibernia jufiui<€ plenitudinem 
exbibere, Te/te H. apud Glocefter^ 1 9 die No- 
vembris. See alfo to this purpofe ^g Ed. j. 
20. a. where in a writ of dower, ne unques de- 
couple en loyal matrimony was pleaded, and it 
fue was joined on it, and a writ iflued to the 
bifliop to certify, who certified that he could 
do nothing by realon of an inhibition which 
came to him out of the arches: this return 
was held infufficient *, for there it was faid, that 
he ought not to furceafe to execute the king's 
command for any inhibition* 

Laftly, It was faid, that the very caule" and fteafdn tviiy 
reafon for which the ecclefiaftical judge cannot thecfcclefiaftii 
enquire of legitimacy or baftardy, until he ^^^^^^S^.^*""* 
hath received diredion or command out of the ^f Tegitimact 
king's temporal courtj eorififts in this, that the or baftardy, 
court chriflian never hadjurifdidtion or power to until he hath 
intermeddle with temporal inheritance, dircdly^!^^!^^^ !^* 
or indiredly. For it was obferved that Christ ^^^ * ^" * 
himfelf refufed to meddle in a caufe of fuch 
nature, when upon a petition made to him ; 
Luke 12. " Mafter fpeak to my brother^ 
*' that he divide with tne the inheritance ;" he 
anfwered, ** man^ who made me a judge or^a 
*' divider over you ?*' And therefore in the 
time of Hen, 3. when the ufurped jurifdidtion 
of the pope was elevated higher than ever^ 
before or fince, in the dominions of the king 
of England, pope Alexander 3. having grant- 
ed a commiiTion to the bifhop of Winton and 
Exon^ to enquire of the legitimate birth of' 
Jgatha, the mother of one Robrt de Ardenna^ 
and if (he (hould be found legitimate, to re- 
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ftore to the faid Robert^ the poflTeflion of cer- 
tain lands of which he had been difpoflefied ; 
being informed that the king of England was 
greatly offended at this commiflion,he revoked 
and countermanded it in this point of reditu- 
tion of poffeflion, acknowledging and confefling 
that the eftablifhing of pofleffions appertained 
to the king and not to the church ; which cafe 
is reported in the canon law, Decrei. antiq, col- 
leSliones^ i. lib. 4 ///. ^ifilii funt legitimi^ cap. 
4. and cap,"]. In the fourth chapter the commit- 
fion is expreflcd, hut in the 7th chap, the revo- 
cation or countermand appears in this form ; 
Caufam qua fuit inter Fr, £s? /?. de Ardenna^ fu- 
per eo quod mater jam dini R, did fur non/uijfe de 
legitime matrimonio nata^ experientia nofira com" 
mijfimus terminandam\verum quia in Uteris noftris 
inferi fecimus^ ut prafatus R, poffjjionibus^ qua- 
rum pojfejfor exiiiit, faceretis reftitui^ fi eadeni 
fojjejfione fpoliatus ejfei^ nos dttendentes quod ad 
regem^ non ad ecclefiam^ fpeSlat^ de talibvj pojjefft-- 
^nibus judtcare^ tie videamur juri fcf dignitatibus 
cbariffimi in cbrijio filii Hennici Regis /inglorum 
detrabsre^ qui^ fieut accepimus^ motus eft^ Jsf tur- 
batus^ quod de pojfefjiontbus Jcrip/tmus^ cum ipforum 
judicium adfe ajjerat pertinere^volumus quod Regi 
poffeffiofium judicium relinquentes^ de cau/a princi- 
pati cognojcatisy (s c. 
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Mich. 8. Jacobi. 

The Cafe of the Royal Fifhery of 

the Banm. 



IN the river Banne in Uljt^ r, which divides 
the county of Antrim from the county of 
Londoytderry^ about two leagues from the Tea, 
where the ft ream is navigable, there is a rich 
fifhery of falmon, which was parcel of the an- 
tient inheritance of the crown, as appears by 
feveral pipe-rolls and (urveys, where it is found 
in charge as a feveral fiftiery, but now it is 
granted by the king, to the city of London^ in 
fee farm. The profit of this filhery for the 
fpace of 200 years paft, was taken and fhared 
amongfl: the Irijh lords, who made incurfion 
and intrufion on the poITeflions of the crown in 
Ulfter^ and poflefl'ed by ftrong hand the ter- 
ritories adjoining the faid river Banne^ until the 
firft year of the reign of our lord the king that 
now is. 

In the firft year of this reign. Sir Randall 
Mac Donnell obtained a grant to him and his 
heirs, by letters patents, of the territory of 
Rout^ which is parcel of the county of Antrim^ 
and adjoining to the river Bann.^ in that part 
where the faid filTiery is, and hath all times been. 
By thefe letters patents the king grants to him, 
omnia cajira^ mejfuagia^ toftH^ moUndina^ colum- 
bariay gardina^ bortoSy pomaria^ terras^ prata^ 
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pafcuay pafturaSy bofios^ fubbofcou redditus^ re- 
verfiones^ ^ fervitia^ pijcarias^ pifcationes^ aquas^ 
aquarum cur/us^ (^c. ac omnia alia h^reditamen- 
;$a in vel infra di^um territorium de Rout in 
comitatu Antrim, exceptis^ L^ ex hac concejji- 
one nobis haredibus ^ fuccejforibus nofirts refer- 
vat is ^ Irtbus partibus pifcationis flumtnis de the 
Panne. 

And upon this grant, Sir Randall Mac Donell 
made petition to the lord deputy, to be put iq 
quiet pofleiTion of the fourth part of the faid 
fifhery, which then by fpecial order of the 
council-table was put in fequeftration. The 
lord deputy being informed by the king's 
attorney, that no part of the fiihery pafled to 
Sir Randall Mac Donell by this grant, required 
the refolution of the chief judges, being of the 
privy-council, in this matter ; who upon view 
of feveral pipe-rolls, in which this fiihery was 
found feverally in charge, as part of the an- 
tient inheritance of the crown, and upon con-r 
f?deration of tlie (aid grant made to Sir Ran- 
dall Mac Z)(?«f//, certified their opinion and re- 
folution, that no part of the faid fiihery pafl&d 
to the faid Sir Randall Mac Donell^ by the let- 
ters patents afore(aid. And in this cafe divers 
points were confidered and refolved 
By law a man Firll, Although the rule of the civil law be, 
may have a that Flttmina et ponus, publicafunt^ ideoquejus pif- 
fole intereft in candi omnibus commune ejl in portu flumtntbufque^ 
a river or a ^yj^j^}^ ^^^jj^ J5 found in BraSlon^ lib, Z, cap, 12. 

yet by the common law pf England^ a man 
may have a proper and feveral intereft, as well 
in a water or river, as in a fifhery •, and there- 
fore a water may be granted, ii i?. 2. Plow. 

Comm. 
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Comm, 1 54. a. If one grants to another aquam 
fuamy the fifhery in it (hall pafs, becaufe it i$ 
included in the word aqua \ and F.N. B. ii^^ 
quod permittat lies d^ liberd pi/carid^ in this 
form ; Precipe A. quod permittat B. habere, lite* 
ram pifcariam in aqud ipjius A. in N. which 
fiiews that A. hath an intereft in the water. 
Alfo a fifliery lieth in grant and tenure, and by 
a grant of it, the foil paffeth ; for 40 Ed. 3. 
45. Monftraverunt lyeth of a filhery, which 
nnplieth that it contains land and dernefhe, 
for otherwife d)ftreffi could not be taken in it, 
as is obferved. Plow. Comm, 154. a, fee 34 AjJ\ 
p. II, grant of fifhery in the river of Te/e^ to 
the abbot of Rivaux^ falvo flagno molendini, 
Alfo fifhery is demandable h^jpracipe^ F. N. B. 
2. c. and aflize lieth of fifhery, F. N. 6. 179, /. 
for a man may have an eflate of freehold in a 
fifhery, Fhz. JJf. 4.22. in the time of Ed. i. 
in aifize of nufance, the plaintiff counts that he 
is diflurbed in his fifhery •, exception was ta- 
ken to the count, for that no freehold Was 
aflSgned, to which the fifhery was appendant, 
and there it is faid, tKat fifhery is a freehold 
in. itfelf, wherefore* it is not neceffary to fhew 
to what freehold it is appendant. See alfo 
Fifz. JJf. j^i^j. 12 Hen. 3. JJf. de lib. tenem. 
plaint of a fifhery, and recovery. Alfo a man • 
may make a bailiff of his fifhery, 1 1 Hen. 7. 
20. a. 10 Hen. 7. 24. b. F. N. B. 88. b. fee al- 
(6 23 Hen. 3. Brook Aff. 450, and 34 AJf^p. 11. 
Et de proveniu fiuminum decima folvi debent j 
Linwoodj iol, loi. and it is noted by Linwood^ 
Supra^ quod fiuvius efi perennis decurjus aquaruntj 
fiimn vera proprie eft ipfa aqua. And the glofs 
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on the rule of the civil law aforementioned is, 
Fltimen ipfum^ niji alveum muiet^ femper in codrin 
loco tnanet^ fed aqua frofluens eft communis^ quia 
non manetjedproculfugit extra ditionem ejus cujus 
flumen eft^ ut ad mare tandem pervcmat. 

Secondly, There are two kinds of rivers; 
navigable and not navigable. Every navigable 
river, fo high as the fea flours and ebbs in it, 
is a royal rivef, and the fiftiery of it is a royal 
filhery, ^nd belongs to the king by his prero-r 
gative ; but in every other river not navigable, 
and in the fiftiery of fuch river, the ter-tenants 
on each fide have an intereft of common right. 
The reafon for which the king hath an intereft 
jn fgch navigable river, {o high as the fea 
flows and ebbs in it, is, bccaufe fuch river par- 
ticipates of the nature of the fea, and is faid 
to be a branch of the fea fo far as it flows ; 
i\ AJJ, />. 9J. 8 Ed. 2. f//2. Cofon. ^cg, and 
the lea is not only under the dominion of the 
king (as is faid 6/2. 2. Fitz. Prote£i, ^6. The 
fed is of the ligeanCe oj the king as of his crown 
^/ England ;> but it is alfo his proper inhtri- 
tance-, and therefore the king fhall have the 
land which is gained out of the fea, Dyer 15 
Eliz. 226. b. 22 /Iff. p. 93. Alfb the king 
(hall have the grand fiflies of the Tea,* 
whales and fturgeons, fcfr. which are royal 
fifties, and no fubjeft can have them without 
the king's fpecia! grant, Pr^er. reg. c. 11. 
Stamf 37, 38. Bra^, lib. 3. r. 3^. 39 Ed. 3. 
35. a, and the king fliall have wild fwans, as 
royal fowls, on the (ea and branches of it •, the 
cale o{ fucans^ 7 Co, So wreck of the fea is a 
foyal perquifite, s^' ^^7- ShHen.Confiable's 
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cafe. And for this reafon before the ftatute of 
18 Ed. 3. no fubjedt could pafe over the fea, 
without the king's fpecial licence ; but there it 
is cnadted, that the fea (hall be open to all 
merchants. And all ports and havens, which 
are ojtial^ janua ^^g^U appertain to the king, 
becaufe he is cuftos totius regni ; and F^ N. B. 
113. ^. the king ought of right to fave and 
defend his realm, as well againft the fea, as 
againft his enemies. And that the king hath ^^ht king 
the fame prerogative and intereft in the branch- hath the fame 
es of the fea and navigable rivers, fo high as prerogative 
the fea flows and ebbs in them, which he hath >" the branch- 
in alto mart, is mwifeft by feveral authorities and navigable 
and records. rivers, as on 

the high fea. SeU, mare claufum 251, £<fc. i Roll. Abr, i68» 169. 

1. The king by his letters patents made to ./^ j.^. 
the high admiral of England^ grants to him MolUj 66. 
not only jurifdi^tion and power to determine 
maritime caufes, but om^ta bona waviata^ 
Flotzonj Jetzon, 6? Lagan, ac omnia bona, mer^ 
dmonia, tff ca^alla in mari deperdita^ feu extra 

mare projeSla, ac omnia ^ Jingula cafualia, tarn 
in vel juper mare, vel litora, crecas, vel cofteras 
maris^ quam in vel fuper aquas dunces, partus^ 
flumina, rivos, aut alia loca fuperinundata qu^e^ 
cunque, infra fluxum £5? reftuxum maris ^ feu aqua 
ad flenitudinem, a quibufcunque primis pontibus 
verfiis mare, per totum regnum Anglia aut Hi" 
berni^e, i^c. emergeniia^ contingentia^ feu pro-^ 
venientia, i£c. 

2. The commiffion of Sewers, which wasioG. 141. 
awarded by the king, by virtue of his prero- 
gative royal, before any ftatute made in fuch 

cafe, extends not only to walls and banks of 
^he fea, but alfo to navigable rivers and frcfh- 

waters 5 
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waters; Reg. 127. a, b. F. N. B. 113. a. And 
it is recited in the ft'atute of 25 Hen. S.c. 10. 
that the king by reafon of his dignity and pre- 
rogative royal ought to provide that navigable 
ftreams be made paflable, d5?r. 

3. The city of London^ by a charter from 
the king, hath the river Jhames granted to 
them ; but becaufe it was conceived that the 
foil and ground of the river did not pafs ' by 
that grant, they purchafed another charter, by 
which the king granted to ihtm fo'um i^ fun- 
dam of the faid river ; by force of which grant, 
the city to this day receives rents of thofe, who 
fix potts, or make wharfs or other edifices on 
the foil of the faid river. 

4. Amongft the pleas of the crown. 40 Ed. 
|. in Archiv. caftr. DM this entry is found, 
Vomhti reges Anglic £5? domini Hibernide de jure 
^oron^e babent per tot am aquam de Boine^ a t^ilia de 
Droghedagh^ ufque ad Trim^ filum aqua vulgaris 
ter vocatum le IVaterfhard^ continens in latitudi* 
fie 24. pedes in loco profundiore ejufdem aqua, ita 
quod batella, maremium, tf marchandiza per 
hujufmodi filum, bine atque illinc, ire 6? redire 
pojfint, per fihm aqua predi^a^ abjque impedi- 
memo, l$c. And there a judgment was enter- 
ed in the fame roll, that a weir ereftcd by the 
abbot of MiUefont in the faid river (hould be 
abated, and a fine impofcd on the abbot, 6?r, 
And this agrees with Glanville, who faith, that 
a purpreflure may be made as well in aquisregiis 
quam in viis regtis. See 1 9 Aff. p, 6. that the 
river Lee is found by inquifition, the king's high 
ftream ; and in the ftat. of 28 Hen. 8. c. 22. 
cnadcd in this kingdom, the riycrs Barrow^ 

Noire 
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N&ire and Suire, are called the king's rivers, 
and the weirs eredted in them are called pur- 
preftures. And although the king permit his 
people, for their eafe and commodity, to have 
common paflage over fuch navigable rivers, 
yet he hath a fole intereft in the foil of fuch 
rivers, and alfo in the fifhcry, although the 
profit of it is not commonly taken and appro- 
priated by the king^ if it be not of extraordi- 
nary and certain value, as the filhery of the 
Banne hath ' at all times been. See in the cafe 
of Swans ^ 7 Co. 16. a, king Hen. 8. granted to 
Strangewaies totam illam liberam pifcariam voca^ 
$am^ the fleet in Abbot/bury^ which is a bay or 
creek of the fea 5 ^nd although the abbot had a 
fiftiery there before the diflblution, it is to be 
underftood, that the abbot at firft had it by the 
king's grant, it being a feveral fifhery on a 
branch of the fea, and by confequence a royal 
filhery. See Plow. Comm. 315. ^, 

Wherefore it was r^folved, that the river 
Banne^ fo far as the fea flows and ebbs in ir, is 
a royal river; and the fiftiery of falmon there 
is a royal fiftiery, which belongs to the king, as 
a feveral fiftiery, and not to thofe who have Rivers not 
the foil on each fide of the water. But on the navigable be- 
other part it was agreed, that every inland ri-^®°8'^^/. 

•!! • I /• owners of the 

ver not navigable, appertams to the owners of ^qji 
the foil, where it hath its courfc, 28 JJf. p. g^. • 
and if fuch river runneth between two manors, 
and is the mear and boundary between them^ 
the one moiety of the river and fiftiery belong- 
cth to one lord, and the other moiety to the 
other ; and this appears, lib. Intrat. 666. b. in 
ireipafs quare pifcatus^uit infeperali pifcaria, 6? 
fifctm inde^ viz. 2 falmopes^ ^c. cepit^ C^c. 

the 
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the defendant faith that he was feiied of the 

manor of B, quod fe extendi i u que rd fin em aqute 

de IV. qUif eft eadem pifcarja in qua [upponitur 

pifcdtionem pradi£lnm fieri^ ex auHrali parte.^ and 

that the plaintiff eodem tempore quo^ ^c. ftiit 

feifttus de mane-io de A, cum pertinentiis^ qwidfe 

extendit ad medium fill aqua pradi5ia ex parte 

boreaVt ejufdem aqua^ maneriaque pradiRa ah 

oriente dfqua longitudine verftts occidentem fe ex- 

tendunt^ fcf quod ipfe the defendant, £5? omnes 

illi qwrum Jlatum ip'e bukei in manerin de B. a 

tempore quo non extat memoua^ P^fiti fterunt de 

parte oujirali pradilf^e aqua^ ut de feperali^pif- 

cariajuo^ ut de parceila manerii fui pradtSli^ £sf 

Jimilit r babuerunt communiampifcariie mpradifla 

parte boreali ejujdem aqu^y di£fo manerio de /f. 

pertinentem. The plaintiff replies, quod cqua 

pr<rdi5ia ex utraque parte eft fua feperalis pifcaria ; 

without this that the defendant had common 

of fifhery in boreali parte di£t<e aqua. Vid. 2, R, 

2'foi 5. a. that a writ de rationabilibus divijis 

lieth of fuch fifliery. 

A fifliery in Thirdly, It was reiblved, that no part of 

grofs fliall not this royal fiftiery of the B^nne could pafs by 

pafs by the ^j^^ grant of the land adjoining, by the general 

graft'o^T g^^"^ ^f ^" fiflieries -, for thi? royal 'fifhery is 

tlheriei. not appurtenant to land, but is a filliery in 

grofs, and parcel of the inheritance of the 
crown by itfelf; and general words in the 
king's grant (hall not pafs fuch fpecial royalty, 
which belongeth to the crown by prerogative; 
as mines royal, amerciaments royal, cfcheats 
royal, (hall not pafs by general words of all 
mines, amerciaments and* efcheats ; and xq 
this purpofe are niany cafes in point, in the 

ca(e 
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caie of mines ; Plow. Comm. 333. b. 334. a, and 
9 and f o Eiiz. 268, 269. 

Laftly, It was agreed, that where the king King's grant 
granted to Sir Randall Mac Donell all the terri- ftall pafs no- 
tory adjoining to this river, and all fiflieries ."^'^.'"S.^y 
within this territory, exceptis tribus partibus ptf- *"P »<^3^*^"* 
cariit de Banne^ that the fourth part of this 
filhery Ihould not pafs to him by this grant; x 
for the king's grant fhall pafs nothing by im- 
plication, 2 H, 7. 33, 6?^. 

Thefe points were refolved in this cafe, by 
the rules and authorities of the common law. 
But befides, divers rules of the civil law, and 
cuftomary law of France^ agreeable to our law 
in this point, were cited out of Renaius Choppu 
nus, a very good author, in his treatife De do^ 
mania Francia^ lib. i. titul. 16. de fluminibus. 
Fluminum funt duo genera^ he faith, regalia 
qii^eaam^ alia bannalia^ five privata. Regalia 
dicuntu^^ ex quibus princeps jure patrimoniali 
veffigal capita Csf in quibus modum (^ tempus 
pilcationis con flit uit. Vid flat. JV, 2. r. 47. Et 
ncn folum regalia flumina nuncupantur^ quod re- 
gum dominiojunt attribwa^ fed etiam quod eorum 
curamfibi reges ac principes ajfumpferunt^ nee non . 
ex eoy quod pifcariaSf c^terofque publicorum fiumi- 
ttum redditus^ qui ^erarti publici fuere^ infifcum 
fuum redigerum. Sunt 6? lacus publici regales^ 
fluviorum fupcrirum ittjiar ; nam lacus pub' 
licos locanty fcf veSiigalia in fifcum Juum 
referunt -, ideoque publicano^ qui lacum vel 
ft^gnum conduxit^ fi pifcari prohtbeatur^ utile in-- 
terdiffum competit. Jufliffmum enim eji ob vec^ 
tigalis favoremy interdiSio eum tueri. And as to 
other rivers which run per confinium pr^diorum, 
he faith that by prefcription or pcrmiflion of 

he 
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princes, aut alio jufio tiiulo, omnia ialia fiumi^d 
faSla (unf privatOy q'la natura publica erant ; &? 
quod P'fcalio in certa pane fiuviipoteft ex paSie 
conflitui, vel cenlinenii muiiofum annorum ufu 
ecquiri ; i^ fie potentiores cmnis accoU, fi pluri- 
his annis foli fifcati funt, caleros part jure uti 
prohibent, guamvis mart, quod natura omnibus 
patet, fervituj imponi privatorum caurioi/e nanpo- 
left. And moreover he Ihews that the ancient 
kings of France pifca-ioni in fluminihui publieis 
modum prajeripferunt, & pi/cariai, ac reliquos 
0uminutn proventus, qui arario publico olim afcri- 
btbantur^ paffim in fifcum fuum reiuierutit. For 
the prert^ative of the king within the fea, he 
cites a verle of Juvenal. 

^icquid conjpicuum pulcbrumque ex aquore totoefff 
Jiesjifci ell ubicunque natat. 

EtCujatius de feodis f. 20$. a. was alfo cited, 
where he faith, regalia Junt vidpublica^ fiumina 
navigabilia^iS ex quibus fiunt navigabiliay portui^ 
veSigaliay monetae tff. 
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The Cafe of the County Palatine 

of Wexford. 

IT was found by office in the county diWex^ 
fordy that one Prendergaft^ anno 2y H. 8. 
was feifed in fee of certain land in faid county, 
and held it of George then earl of Sbrewjbury 
and Waterford^ and lord of Wexford^ ut de per- 
fond diffi comitis exiftentis comitis Palatini comita- 
tU5 Wexford, 

It was likewife found, that by the ftat. of 
28 /;/. 8. <r. 3. which is entitled the ftatute of 
Abfentees^ it was enafted, that king //. 8. his 
heirs and fucceflbrs, (hould have and enjoy as 
in right of the crown of England^ all honours, 
manors, caftles, feignories, franchifes, liberties, 
counties palatine, juri(di(Stions, knights fees, ad- 
vowfons, &fr. which the faid earl of Sbrewfbury 
had within the realm of Ireland \ after which 
the faid Prendergaft died feifed of this land, 
his heir being of full age. 

And now, if upon this office, the land (hould . 
be feifed into the king's hands, by primier feijin^ 
was the queftion ; and upon that one point 
only was confidered, viz. whether the heir of 
Prendergaft (hould hold of the king in capite^ 
or by what tenure he (hould hold the faid 
land. And it was refolved that he (hould hold 
the land of the king in capife. 

But 
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But it was objeded by the council of PreH- 
dergaft^ that the tenure which is found by the 
office, fhould not now be a tenure of the king in 
capiteyhm a tenure in common focage, by fealty 
only, for three reafons. 

1. Tenure in capite muft be ab antiquo de 
corona^ as is cxpreffed in the flat, de prarog. 
teg. c. I. and it is faid, 30 H. 8. Dyer 44. a. 
that tenure in chief commenced in antient times, 
upon grants of the king for defence of his per-' 
fbn and crown ; but this tenure is newly come 
to king Hen. 8. by the flat, of AbfenteeSy and 
therefore cannot be a tenure of the king in 
capite, 

2. Tenure in capite is always a tenure of the 
perfon of the king, F. N. B. 5. and is of fb 
high a nature, that no man can create it, or 
have it, but the king alone j for no fubjedt is 
able to reverfe fuch tenure, or capable of a grant 
of fuch tenure ; for if the prince, the eldeft fon 
of the king, before the flat of ^ia emptores 
terrarum^ had made a feoffment of land, to 
hold of his perfon, this would not have been a 
tenure in capite^ as is held 30 H, 8. Dyer 44. b. 
And where the tenant of an antient honour, as 
Berkbamftead^ holdeth of the king in capite^ al- 
though the king grant the faid honour to the 
prince, and to his heirs, kings of England^ yet 
the prince fhall not have the prerogative of f^- 
p/7^ tenure in fuch cafe, during the king's life, 
21 Ed. 3. 41. b. 

3. No tenure created by a fubjeft, although 
it be a tenure in grofs of his perfon (for a fubjedt 
may have tenure in grofs of his perfon,- 8 Hen. 
4. 1 . 1 9 £^. 4. g. 13 El. Dyer 290. b:) can by 
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any poffibility grow or afpire to be a tenure in 
capite of the king ; and therefore, if the prince 
or other fubjeft creates fuch tenure of his per- 
fon, and afterwards is made king, this dotb 
not become tenure in chief. And if a (eignory 
in grofs comes to the king by attainder of a fubjeft 
of felony, or by common eicheat, or by defcent, 
of purchale, the tenant (hall not hold of him in 
r<//ivi^,but as he held before, ^oHen.S, Dyer^^,k 
So if the king purchafes a manor of which /. S. is 
tenant, if the king grants the manor to another^ 
refer ving the fervices of I.S. now LS, holds of the 
perfonof the king,for the fervices are in grols,yet 
he (hall not hold in capite. zgHen.S.Bf. ienures6i^ 
Br. livery 57. and the cafe 1 7 EL Dyer 345. ^ 
(eems ftronger th^n the cafe in queftion j for 
there it was found before the efcheator of Car^ 
fiarvon^ that one Owen op David held certain 
land of queen Elizabeth^ in fee, a& of her prior 
cipality of fVales^ in capite^ by the fervice of 
going to the prince's wars, at the prince's char- 
ges; yet it was held by the council of \ht 
court of wards, no tenure in capite. See MagH. 
Chart.c^z. and zSH.S.iiA to this purpofe. 

But on the other part, it was argued by the 
king's council, and refolved by Sir John Den-r 
ham chief-barbn, and all the court, that this 
tenure, as it is found, is a tenure of the king 
in capite. And in the argument of this point, 
mofe at large, two things were principally con- 
fidered; i. The original and nature of a C»«»- 
ty Palatine. 2. The nature and quality of a te- 
nure in capite. 

Arid for the firft, it was firft obferved, that 
Come» or County is a name or title of honour, 
and is fo called a comitando^ vel fe^uendo princi- 

M pern 
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pern \ and thefe perfons who were advanced to 
this title vftxc fummi procereSy 6? a rege proximiy 
as Cajfaneus faith in Catalogo gloria: mundi. And 
this name or title of honour was ab initio ac- 
companied with an honourable office; for a 
comes had a territory affigned to him, to guard 
and govern, which was called a comitatus. 
This title did not begin to be frequent, until 
the declenfion of the Roman empire, to wity 
in the time o( Cbarlemain^v/ho ordained and inili- 
tuted feveral counts in Germany ^ Italy eLndFrance^ 
and gave them not only an abiblute command 
in martial affairs within their feveral territo-* 
ries, but alfb an ordinary jurifdidtion in civil and 
criminal caufes ; and therefore, it is faid in the 
imperial law, that comes ejl judex or dinar ius ^ and 
graive inDutcb, fignifies ajudge as well as an earh 

But thele counts were not all of equal de- 
gree; for there were two forts, viz. Simple 
counts, and counts Palatine^ or of the firfl 
and fecond order : for although fimple counts 
had fuch command and jurifdidtion, as is 
before fhewn, yet counts palatine were of a 
higher rank, and had divers royal franchifes 
and privileges, which were not granted to Jim- 
pie counts, This name and office of count was 
introduced in England out of Germany^ by the 
Saxons a long time before the Norman conquefl. 
Af///^»'s cafe, 40^.34. and the record c^ Dome/- 
day proves this, which makes mention of fevferal 
counties xnEngland. But the firfl county Palatine^ 
viz. the county Palatine of Cbefter was created in 
the time oifPtlliam the conqueror, Cambd.^6\. 

For the name of count or earl in our law, 
it is the moft antient name of dignity and ho- 
nour, and before the time of Ed. 3. was the 

folc 
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fole name of dignity and honour in England i 
for the name and title of duke, marquis and 
vifcount are of late time ; the firft duke waa 
created in the time of Ed, 3. the firft marquis 
in the time of Rich. 2. and the firft vifcount in 
the time of Hen. 6. And the name and title of 
baron, is not a name of dignity or addition^ 
8 Hen. 6. 10. a. lord LovePs cafe ; but earl is 
parcel of the name and of the fubftance of the 
name, and if it be omitted in a writ, the writ 
Ihall abate, ^g Ed. 3. 35. the cafe of Gilbert 
Umfrevill earl of Angus ^ and 14 Ed, 3. brief 
278. the cafe of Hugh de Audley earl of Glou^ / 
cefter ; and this title of earl is in/tar cognotninis^ 
and needs no other furname ; as if an adtion be 
brought againft John earl of Oxford^ without 
other furname, it is fufficieiit ; j H. 6. %y^ 
J 2 Ed. 3. brief 454. Alfo this title is not 
merged or confounded by the title of duke ; 
for if an earl be made a duke, pending the writ, 
this (hall not abate the writ, 25 Ed. 3. 39. brief 
409. fo where an adtion was brought againft 
the earl of Richmond^ and he pleaded that he was 
duke of Britain^ Sf? non allocatur^ \ i Ed.^.Br.^'j^. 
For the office of 2Ljimpie or ordinary count or 
earl by our law, he had cuft§diam comifaius^ 
and authority to raife pojfe comitatus^ to fupprefs 
rebellions and riots, f^c. which was a martial 
command ; he had alfo jurifdi<5tion in civil and 
criminal caufes ; and to this intent he had two 
courts : i. His turn or view for criminal caufes : 
2. The county court for civil caufes. The firft 
was the king's court, for picas bf the crown can- 
not be held in any court but the king's court ; the 
fecond was the earl's own court, and was therefore 
called the county court \ but for that he was alio 
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an Immediate officer to the king's court, to exe- 
cute the king's writs, and the conies or earl 
himfelf comitabatur principem, and was for the 
moft part attendant upon him, or upon his 
council, or in his wars, the king made a lieu- 
tenant or deputy to him, as Fineux faith, i z 
Hen. y. 17. h. to wit^ the vifcount or (herifF 
who now executes the fame office in all points. 
And it is to be obferved, that in all counties, 
which are Jimple counties, and fubjedl to the 
ordinary jurifdidtion of the king's courts, the 
king himfelf makes the flierifT; but within 
counties palatine^ where the earl hath jura re- 
galia^ the earl himfelf, and not the king, makes 
the (herifF, 12 H. 7. 17 and 18. At Co. 33. 
MittofCs cafe. 22 Ed. 4. 22- and all this was 
obferved on the original of a county or earldom 
in general, and on the name and office of an 
ordinary count or earl. 
Original of For the original, name, and prerogative of a 
tBxls palatine, count or earl palatine J who was an extraordina- 
fz'cTi.t'^ ry earl ; it was firft obferved, thaf he was cal- 
33^^^*S- $• 8. kd palatinus or comes palatii^ becaufe he was a 
#. 6. §. I. chief officer and councellor in the palace of the 

emperor ; and it is faid that he was not only a 
companion of the prince's perfon, but comes cu^ 
rarum. Par ex tans curisfolo diademate difpar^ 
and for that reafon, the prince Communicated 
to him feveral of his royal prerogatives. Se- 
condly, it was obferved, that this honour of 
count or earl palatine was firft inftituted by the 
emperor, after the empire was tranflated to 
Germany •, and therefore the doftors of the im- 
perial law held, that Solus princeps^ qui eft mo- 
narcba 6? imperator in regno fuo^ ex plenitudine 

pottfiatis^ 
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poteftatis^ pteft creare comitem palatinum. BaU 

dus tit. Refcript, 6. de precibus imperatori offe- 

rendis. 

It was alfo refolved, that according to this King of i!«^- 

rule, the king of England may well create an ^^^ may cre- 

earl palatine ; for he is monarcba £5? imperator in ^^ll^^^cp^J 
^ '. I r 1 1 J crown 01 ii«^- 

regno fuOy as is apparent by leveral records and /^^^ being aa 
juc^ments in parliament. Imperial 

In the preface to the fourth part of lordc«>wn. 
Cokes reports, there is an antient charter of 
king Edgar^ which recites the ftile of the king 
thus. Ego Edgarus Anglorum ba/Heus^ omnium 
infularum oceant\ qua Britanniam circumjacent^ 
cunilarumque nationum^ qua infra earn includun- 
tur^ imperator (^ dominus^ fc?f . 

And to this purpofe Matt. Paris^ in biftorid 
majoriy 17. a. faith, that when a difference 
arofe between king William Rufus^ and An/elm 
archbifhop of Canterbury^ concerning the jurif- 
diftion of the pope in England^ Rex PTillielmus 
allegavit, quod fpeSabat ad efficium imperatoris^ 
quern vellet papam eligere^ fcf ob eandem rationem^ 
quod nullus archiepifcopus vel epifcopus regni fui 
curia Romana vel papa fubejfet\ pracipue cum ip* 
fe omnes liber tates haberet in regno fuo^quas impe^ 
rator vindicabat in imperio. 

By the flat, of 28 Hen. 8. c. 2. enadled in 
this realm, it is declared, that the kings of Eng* 
land, are lawful kings and emperors of the f aid 
realm of England, and of this land of Ire- 
land. 

So by the aft of 16 Rich. %.c. 5. common* 
ly called the flat, of pramunire^ it is alfb de- 
clared, that the crown of England hath ever 
beenfo free^ as that it bath been fubjeSl to none^ 
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hut immediately unto God. And by the ftat. of 
25 f/^». 8. enadled in England^ and eftabliflied 
in this kingdom, 28 Hen. 8. c. 20. where it is 
recited, that the realms of England md of Ire- 
land,» recognijing nojuperior under God^ but only 
the king^ have been and yet are free from fubjec- 
tion to any man^s laws^ but only to fuch as 
have been made and ordained within the faid 
realms, &c. 

Laftly, The crown of England^ in feveral 
other ad^ of parliament, is called an imperial 
crown, and the crown of Ireland is appendant to 
it, 28 Hen. 8. c. 20. and united and knit to the 
iniperial crown oi England^ 3S Hen. i. c. i. 
for although Britain was once fubjedt to the 
empire of Rome^ which Ireland never was ; 
yet it was abandoned and utterly relinquiflied 
by the emperor of Rome, anno domini 428. 
and when it was afterwards reduced to a mo- 
narchy, fuch nionarch was, and ftill is, an 
abfolute emperor ; according to that which 
Cajfanaeus faith, in catalogo gloria mundi, reges 
cbfoluti habent imperium^ &? dici pojfunt impera- 
tores ; and he cites the text, i Kings, c. 8. 
Hoc eritjus regis qui imperaturus eft vobis : alfo 
he faith, Rex Jnglia eft abfolutus monarcba in 
regno fuQ ; and therefore the king of England, 
being an emperor within his dominions, may 
according tp the rule afofementioned create an 
tsirl palatine. 
Counties/tf/flh ^ And as the king of England hath abfolute 
i/«f created in power to create z county palatine, fo he hath 
fy^iand. created feveral counties palatine in both king- 
doms. I . In England ', the county palatine oi 
fbefter was created in the time of IVilliam the 

conqueror. 
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conqueror, Cambd. 464. and Matt. Parisy hiftl 
wagn. 406. calls the earl of Chejfefy comes pa- 
latii. 2. The county palaiine of Durham^ which 
immediately from the time of the conqueft 
was adjudged a county palaiine^ Camd. 600. 
But the common opinion is, that Rich, i . cre- 
ated bilhop Pudjey the firft earl palaiine of D«r- 
ham. 3. The county palatine of Lancafter^ 
which was created in the time of Ed, 3. Plow. 
Comm. 215, b. And thefe three counties only 
have been counties palatine in England: for 
Ely^ although it was a liberty to have conufance 
of all caufes fecular, granted by king Edgar^ 
called St. Etheldred's liberty, was never a coun- 
ty palatine 'y and the lord's marchers on the 
marches of IVales^ although they had royal 
feignories in their feveral territories, 19 Hen, 6. 
12. and 152. II Hen. 4. 40. yet none of them 
had all the privileges of an taxi palatine. 

In Ireland three palatinates were created in And m JS'*- 
the time of Hen. 2. the firft in Leinfter^ which ^^* 
was granted to earl Strongbow^ of this whole 
province ; the fecond in Meath^ granted to Sir 
Hugh de Lacy the elder -, the third in Ulfter^ 
granted to Sir Hugh de Lacy the younger. But 
afterwards when William the marftial oi England^ 
having married the daughter and heir of Strong'^ 
boWyhad ifliie five fbns and five daughters,and the 
five (bns having died without ifliie, the feignory 
ofLeinfter defcended to the five daughters ; upon 
partition made between them, each had an eh*- 
tire county allotted to her, viz. the county of 
Gather logh to the cldeft, the county of Wexford 
to the fecond, the county of Kilkenny to the 
third, the cpunty of Kildare to the fourth, the 
territory of £«>, which is now the Qgeen's 

M 4 county^ 
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county, to the fifth ; and hereupon each of 
them had a feveral county palatine^ and all the 
liberties and prerogatives, in her feveral pur- 
party, as Strongbow and the Marfhal had in 
the entire feignory of Leinfter. As if three par- 
ceners be of a manor, who make partition, 
each of them (hall have a manor and court- 
baron within her purparty, 26 Hen, 8. 4. There 
was alfo a certain royal liberty within the coun- 
ty of Kerry and Defmond^ granted by Ed. i . to 
Thomas Fitz Anthony -, and fuch another in the 
county of Upper ary^ granted to the earl of 
Ormond by Ed. 3. which alone continues at this 
day, all the reft being refumed or extinguifli- 
ed. 
Jvery fear! AKb, every earl palatine, created by the king 

^aUtine hath Qf England, is lord of an entire county, and 
•onfiftfifg of ^^^^ ^^ It jura regalia, which^^r^ regalia confift 
wo principal i^ two principal points, viz. in royal jurifdicli- 
»ointj; on, and in royal feignory. By reafon of his 

royal jurifdidtion, he hath all the high courts 
and officers of juftice which the king hath ; 
and by reafon of his royal feignory, he hath all 
the royal fervices and royal efcheats which the 
king hath ; and therefore fuch county is meerly 
disjoined and feparated from the crown, as is 
faid in the cafe of the dutchy, Plow, 215. b. 
{o that no king's writ runs there, except a writ 
of error, which being the laft refort and appeal, 
is alone excepted, out of all their charters, 15-E/. 
Dfer $zi and 345. and 34 Hen. 6. 42. So in 
Ireland, which is a kingdom by itfelf, an erro- 
neous judgment given in the King* s- Bench there, 
ftiall be reverfed in the King'srBeni:if in England. 
And BraHonlib. 3. tituL dexoroni^ cap. 8. faith, 

that 
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that Comites palatini regalem bahent potejtatem in 
omnibusy falvo dominio domino regi Jicut prin- 

dpi. 

I. The royal jurifdidion of an earl ptf/«//»^ Royal jurif- 
appears in the charter of Ed. 3. granted bydiOion. 
authority of parliament, by which the palatinate 
of Lancafter is ereded ; where the king grants 
to John of G. duke of Lancafter ^ quod habeat 
infra comitatum Lancaftrits cancellariam fuam^ ac 
irevia fua^ fub figillo fuo pro officio cancellaria 
deputandoy con/ignanda^ jufticiarios fuosj tarn ad 
placita corona^ quam ad quacunque alia placiti 
communem legem tangentia tenenda^ ac cognitiones 
eorundemj £5f quafcunque executiones per breviafud 
£5? miniftros fuos ibidem faciendas^f^ quaecunque alia 
libertates ^ jura regalia ad comitatum palatinumt 
pertinent ia J adeo libere fef integri^ Jicut comes cef" 
tri(B infra eundem comitatum ceftriee dignofcitur 
obtinerey (^c. This charter of Lancafter ^ hath 
relation to the royal liberties of the county pa-- 
iatine of Cbe/tery which had the fame courts and 
jurifdidtion j although the charter of IViUiam 
the conqueror, which made Hugh Lupus the 
firft earl of Che/ter^ be general, viz. * to have 
and to hold all that county to him andliis heirs^ 
ita libere adgladium^ Jicut ipfe rex tenebat anglr^ 
am ad coronam. This antient grant, by antient 
allowance, giveth all the liberties and preroga- 
tives of a county palatine i^aad fo the earl hath ^ . 
royal jurifdidion there, although the high courts 
of juftice be not expreifed in faid charter ^ an4 
on this reaibn, ai^ it iee^is, = it is faid, 1 z Ed. 4^ 
1 6. that the county palatine of Lancafter^ was 
by parlian^ent, in the time of Ed. ^. but that 
Cbefter t^^ Durham ^it by {Hreftriptioa ; bu): 

this 



"170 7^^ Cafi of the 

this IS not to be underftood merely by prefcrip- 
tion, (for no franchife which exalts itfelf on the 
king's prerogative,can be gained by prefcription, 
iHen 7. 23. b,) but becaufe fiich general words 
in the antient grants, by ufage and allowance, 
^ve, royal jurifdidtion ; whereas, fuch grants 
at this day, (hall not pafs fuch high liber- 
tics, I Hen. 7. 13. b, fee lib. intrat. 419. a. 
where it is pleaded that Cbefter was a county 
palatine by prefcription, and a demurrer on that* 
plea. 

But that Cbefter and Durham were counties 
palatine^ and have all the courts of juftice, 
and the fame jurifdiftion royal, which is parti- 
cularly granted to the duke of Lancajier^ by 
the charter of Ed. 3. appears by feveral au- 
thorities. For Cbefter^ 22 Ed, 4. Fitz. jurifdic* 
tion 61. ^4. Hen. 6. 42. 19 Ed. 3. Fi^z. jurif- 
diHion 29. 15^/. Dyer 321. a. b. For Durbam^ 
5 Ed. 3. 58. Fitz. jurifdiaion 30, where it is 
feid, that the county palatine of Durham hath 
its own juftices and its own Chancery^ i Ed. 
4/10. 45 Ed. 3. 17. 5 Ed. 2. Fitz. quare im- 
pedit. 165. 12 El. Dyer 288. By which it is 
manifeft that all the counties palatine in 
England have royal jurifdidion within their 
territories. 
And loyil 2* They have alfo a royal feignory, which 

fcignonr, WJ8. confifteth in two pomts. i. In royal fervices. 
joyai ierncc«2. In royal cfcheats. As to royai fervices, 
^h^k ^^y ^^^^ power to create tenures in capite of 
themfelves, and alfo tenures by grand fer- 
jeanty ; for they have power to create barons ; 
as the firft earl of Cbelter^ immediately upon 
bis creati6n>appointed the baron oiHaulton^ the 

baron 



CouxAy Palatine^ &CC. 17 1^ 

baron of Malbank^ the baron of Malpas^ the 
baron oiKinderton^^c. Cambden^ Cbejhire^ 464. 
and fo the other palatines had fuch barons with- 
in their counties, as the baron of Walton in 
Lancafter^ and the baron Hilton in the bifhop- 
rick. And every barony is holden by grand 
ferjeanty, 2 Co. ii. a. and this capite tenure 
of a cx)unty palatine is accompanied with the 
prerogatives which are incident to a tenure in 
capite of the king ; for the heir fliall fue 
hVery out of the Chancery of the lord, and if 
he enter before livery, he fliall be adjudged an 
intruder, and fliall render the mean profits, 
&f. and fliall alfo pay a fine for alienatbn, 
14 Hen, 4. 5 and 6. 26 Hen. 8. 9. Of land held 
within the county of Lancafter^ livery (hall be 
fued, for the duke there hath jura , regalia^ 
28 Hen. 8. Br. tit. livery 55. Livery (hall be of 
land in the county of Lancajler^ parcel of the 
dutchy ; otherwife of land out of^ the county, 
held of the dutchy.^ 13 El Dyer 303. a. An 
office found by commiffion out of the dancery 
at Wefiminfter^ of land held in capite^ of the 
county palatine of Cbefter^ is void ; but it (hall 
be found by commiffion out of the Chancery 
there into the Exchequer ^ 1 9 El. Dyer g$g. b. 
I. S. held of prince Arthur^ as earl oif Chefter^ 
and had livery made to him, which was 
imperfeft and void in law, and for enter- 
ing by it, he was held an intr^uder upon the 
king's pofTeffion, after the death of prince 
Arthur. 

As to royal efcheats, the earl palatine 
had the efcheats for treafon, which the king 
by his prerogative bath of lands held of all 

other 
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other lords; but this is to be underftood of 

treafons, which were at the time when the 

cx)unty palatine was erected, and not of new 

treafons by ai5l of parliament afterwards, 12 EL 

Dyer 288. b. 289. a. 

As well m^ And as every earl palatine in England had 

in .Viift/ 03 in fuch royal jurifdidion, and fuch royal feignory, 

Et^lAnd. ^ appears by the authorities before put, {o 

every earl palatine in Ireland had the fame 

authorities, as appears by feveral records of this 

realm. 

For the lordfhip of Leinjler^ of which the 
county of fFexford was parcel ; earl Strongbow 
having gained it as well by conqueft, as by 
marriage of the daughter and heir of Mac 
Morough prince of Leinfter^ furrendered all the 
faid territory to king Hen, 2. and took back a 
grant from the king of all which he had furren- 
dered, except the city of Z)«W/Vf, with the adja- 
cent cantreds, and the maritime towns and cat 
ties; of which furrender and grant Giraldus 
Cambrenfis makes mentioli, Hib. e^pugnafa lib. 
I. cap. 28. and although this original grant is 
not found of record here, yet it is manifeft by 
feveral records, that fFilliam Marfball earl of 
Pembroke^ who married the daughter and heir 
of Strongbow^ and his five fons fucceffively, 
and afterwards his five daughters, coparceners 
in their feveral purparties of this great lordfhip, 
h^<dijura regalia^ as well in point of jurifdiftion, 
as in point of feignory. 

The charter of Callan^ a town in the county 
of Kilkenny^ dated 20 Martii^ 20 Ed. 3. proves 
this ex|^eflyi which was (hewa in this form ; 

Limllus 
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Lfonellus dux ClarientU^ Radulphus Comes Staf-^ 
ford^ ^ Anna laDiJpenfer domini liber tat is de 
Kilkenny^ omnibus ad quos prafentes liters perve- 
nerint falutem. Infpeximus chartam IVitt. Maref- 
chain c$mitisPembrokey domini Lagenia^ burgenfi^ 
bus vilU de Callan^ non rafam^ non abolitam^ 
nee in aliquo viciatam^ fub hac fornin^ viz. 
Sctatis quod ego fVillieimus Marefcballus comes 
Pembroke^ &fr. concefft burgenfibus meis de Callan^ 
omnimodas libertates quas decet burgenfes habere^ 
£5? mibi licet conferre^ viz. quod nullus burgenfis 
trahatur in caufam^ vel refpondeat de ullo placito^ 
quod perveniat infra met as burgi^ in caftelld^ vel 
alibiy ni/i in bundredo villa^ exceptis placitis qu^ 
funt de bominibus bofpitii mei : conceffi etiam etf- 
dem burgenjibus matrimonium contrabere fibi iS 
filiis^ iS filiabus^ £5? viduis^fme licentia dominorum 
fuorum^ nifi forte forinfeca tenement a tenuerint de 
me in capite extra burgum^ ^c. 

Alfo the charter of New Rofs, otherwifc 
Rojfe pontis^ in the county of Wexford^ granted 
to that town by Roger Bigod earl of ^Norfolk^ 
who married the eldeft daughter of H^illiam 
Marjbally hath the fame claufes, as appeareth 
by the enroUment of it in the CbanceryhtxQ % 
and thefe charters were (hewn to prove that 
the lord of Leinfter ,had tenures in capite^ and 
by confequence a royal feignory within that 
territory. 

And to prove alfo that he had royal ju- 
rildidion, which is another mark of a coun- 
ty palatine^ two other charters were pro- 
duced. I. An Infpeximus^ bearing date i 
Hen. 4. in this form : Infpeximus quafdam liber^ 
fates ufus 6? confuetudines per burgenfes vill^ 
de Kiikenny in eadem villa babitos 6? uftta-- 



tos^ 
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iosj ac inter cateras liierlafes, its per cbartas 
JVillielmi Marefcballi quondam comitis Pembroke 
concejfasy Of fub magno JigiUoy quo domini liber^ 
tatis regalis de Kilkenty in cancellaria fua ibidem 
dudum utebantur con/tgnatas^ & coram nobis in 
€ancellaria nofira oftenfas^ in bac verba^ 6fc. By 
which it appeareth, that he had a high court of 
Chancery and a great feal, which is a certain 
argument that he had jurifdidion royal in 
all other points, as the earls palatine in Eng- 
land. 

And to this purpofe was alfo fhewn the char- 
ter of foundation of the abbey of Dufque^ in 
the fame county of Kilkenny^ by which the 
feid William Marjball gave to the laid houfe di- 
vers franchifes and liberties, 6f quod babeantftbi 
omnimodam - forisfa^uram bominum fuorum ; 
fold jujiitid vita f*f membrorum mihi 6? baredibus 
meis retentd ; which words fliew that he had 
power to exercife high juftice in capital cafes or 
pleas of the crown, which is another proof of 
royal jufifdidion. 

And although thefe records fpeak only of 
the county of Kilkenny^ yet it is well proved by 
them, that the lord of Leinjter had the fame 
prerogatives in the county of Wexford \ for he 
had only one entire palatinate through the 
whole territory of Leinjter^ of which Wexford 
^ is parcel, until the partition aforefaid was 
made. 

But to prove exprefly, that the lord of 
Wexford^ after the partition made, had jura 
regalia within this county ; the ftatute of ab- 
fentees^ 28 Hen. 8. r. 3. was Ihewn, by which 
the lordlhip of Catberloghy which was the in- 
heritance 



County Palatine^ &c. 175 

heritance of the duke of Norfolk^ and the 
feignory of TVexford, which was the inheri- 
tance of the duke of Sbrewjburjy were refumed 
and veiled in the crown ; for in the preamble 
of the aft, it is recited, that the faid lords, in 
the faid feveral counties, had power to hold all 
manner of pleas, fb that the king's writs did 
not run there ; and in the body of the adt, 
all counties ' palatine and royal iurifdidions 
are by exprefs words refumed* And another 
a£t, made in the fame parliament, of 28 Hen. 
8. f. 24. not printed, was produced, by which 
the royal liberty of Wexford^ being extind by 
the faid ftatute of ahfenteesy was revived in all 
points, except in the power of granting par- 
dons, and with a provifo, that it fliould be 
lawful to the juftices of the Common-pleas in 
Dublin^ to hold plea on writs of entry in the 
pqfij and to take conufance of fines of any 
lands within the county of Wexford, And fe- 
veral other records were fhewn, by which it 
was manifeft that IVexford was an abfolute 
county palatine^ and by confequence the lord 
there had as well a royal feignory as a royal 
jurildidtion. See the plea rolls of the Exchequer^ 
3 Ed. 3. in Bcrmifighatn's tower, where ^dam 
le Rous and his wife pleaded a licence of alie- 
nation of lands holden of the lord of Wexford^ 
when the (aid iordfhip was in the hands of the 
king ; fee alfo in Arcbiv. turr. Lond. the livery 
made to Laurence Haftings earl of Pembroke^ 
and lord of Wexford^ of all his lands in this 
kingdom, in which his county palatine and 
jura regalia are fpecially exprefled and men- 
tioned, w 

And 
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And to prove this point more fully, divers 
other records were fhewn, by which it was 
manifeft, that the other earls palatine before 
mentioned, in this kingdom, had the fame 
prerogatives of roya! feignory and juri(didion. 
I. As the lordlhip of Meatb^ which although 
it was granted by Hen, 2. to Sir Hugh de Lacy^ 
in general words, in this form, vix[ Henricus 
Rex J Csfr. Sciaiis me dedijfe £5? concejfijfe Hugoni 
de Lacy^ profervitio fuo^ t err am in Midi a ^ cum 
Qmnibus pertinentiis fuis^ per fervitia quinquagin^ 
ia militum^fibi &? baredihus fuis^ tenendam fcf ba- 
hendam i me &f b(»redibus meis ficut Murcbardus 
O Melagblin (who was the Irifb king of Meatb 
before the conqueft,) earn tenuity vel aliquis alius 
anteillulnyvelpoftea. Square vok iS jirmiter praci^ 
pio^ quodipfe Hugo fcf baredes fui pojl eum infra 
predilfam terram babeant omnes libertates &? //- 
ieras confuetudines quas ibi babeo^ vel illi dare 
poffum^ 6f <r. which charter was enrolled in the 
court of Common-pleas^ i Ed. 2. on the petition 
of Gejf. de GeneviJ, who married one of the co- 
parceners of that territory, and is now found 
amongft the records in Bermingbam's tower ; 
yet the lords of this territory, until this lord- 
fhip defcended to king Ed. 4. hsLdJura regalia 
there, as the earl palatine of Cbefler, who had 
alfb his palatinate granted to him by general 
words, as is (hewn before, as well in point of 
feignory as in point of jurildiftion. 

And to prove this, the charter of Geff. de 
Genevil aforefaid, fa£la magnatibus fuis Midi a 
was (hewn, being regiftered in the leger book 
of Trifternagby in the(e words ; Sciant pra- 
fentes ^ futuri^ quod ego G. de Genevillj au- 
'ditis &? intelle£lis cbariis 6? munumentis mag- 

natum 
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natum meorum MidU^ £s? antec^Jforum fuoruml 
ip forum; viz. qui cum Hugone de Lacyfeniore ad 
conqueftum fuum primo venerunt in Hiberniam^ 
fimiliter 6f eorum qui de IValtero de Lacy filio 
&f barede diSi Hugonis Junt feaffatiy per ajfen^ 
fum (^ confenjum Matilda de Lacy uxoris mea^ 
conceffi €sf bac prsefenti charta confirmavi pro 
w^ i^. pradtSa Matilda J (^ haredibus pradiSla 
Matilda^ magnatibus fupradiSis iS baredibus 
eorum J placitum namii vetiti de omnibus tenen-^ 
tibus in eorum terns j in curiis puis terminare^ 
6f ft per aliquem diSlorum magnatum placitum 
de /verito namio m^veatur^per querelam alterius 
magnatis^ qui de nobis tenet in capite^ in curia 
mea^ vel pradiSla Matild^e v'el. baredum pra* 
diSa Matilda bujufmodi placitum ibidem ter^, 
minetur. Prseterea 6 in ierris • diilorum mag-^ 
natum Hutefium: levari contingat vel clamor^ 
vice comes de Triminquifitionent capiat ^ utrum 
tales tranfgreffiones fpeSiant adcoronam vel nan^ 
Cs? ft tranJgrSffionit ilia (pedant ad\coronamiiit 
curia mea vel' diSta Matilda^ 'Vel b^redum 
di£la Matilda omnino terminentuf^ (d fi nom 
fpeSiant ad Corona^n^ in ipfpruin curiis termi^^ 
nentur in quorum tenementis ■ ortuntur* This 
charter proves' both points, • viz. the royal 
jurifdidion and ithe royal (tignory.; for it ap^ 
pears by this th^ the lord vof Meiti had 
powfer to determine all pleasp.of the crown, 
tvhich is a principal point of roya^jurifdiftionv 
and that he. bad alfo tenures' i»:^tfpi/^ and 
magnates within his territory^ Which jnagnaiix 
are fuch barons as the carl of Cb^er created 
within his palatinate as'js aforcfiiid.. And. 
theref&re (cveral. gentlemen,, as* well in Meatb 

^ * N as 
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as in other territories, which had fiich royal 
liberties, had the title of barons •/ as the 
barons of Skrnne^ Navan and Galtrim in 
Miatb ; the barbris of Narow and Rbekane iti 
Kildart ; the baron of Idrofk in Caiberldgb ; 
the baron of Buirncburcb in Kilkenny ; th6 
baron of Nevtl in fVexford\ the baron of 
Lougbmore in fippdrary .; the b^on Mijfeiy and 
the baron Savage^ in Wi?<?r. 

And thereforfc, ever fince this lordfhip of 
JMeatb came to the crown by defcent to Ed. 4. 
it hath been held as a eel-tain law in the Ex^ 
ibequer here, viz. that if it be found by office^ 
that any lainTs within the county of Meatb be 
holden of the king, as of his manor ot Trim^ 
per regdle ferviUwk^ that this is a tenure in ca- 
pites and livery hath beeii always (bed of fuch 
lands, as appteare'th by innumerable records of 
that court; becaufb fuch regdle fervitium was 
a tenure in capite of the lord of Meafb^ when 
the county paUtine wais in being there. 

And befides this,' to prove the royal juriA 
diftioh of the lord of Meaib^ a record was 
ihewn of all the |>rbceeding in offize of novel 
dijffeijinj brought by Jobn earl of Salop^ againft 
H^ill. Nugent and his wife, fen: certain lands in 
Moyratb ; by which riecord it app!eareth, that in 
die 25 Hen. 6. Ricbdrd duke of Tork^ then lord 
of tlHs liberty, granted the commif&on. to take 
this affizie^ under the tefte of his feneichal, in 
tfhis form; Ricbardus dux Eborum^ Comes 
Marcbi^^ & Ultma^ donniius de Wigmore^ 
Qare^ 7ri^^ & Conaugbi^ dile^is & fiklibus 
fuisj fVilUebna Bois^jufticiario fm ad placita co* 
tm Sentfcbe^lo fuo libertatis fiue MidiJf^ Ri- 

cbardo 
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ehardo Bath fnilit^ Edwardo Common Armi" 
geroj fVilUelmo Sutton Armigero, & Roberto de 
la Pield^ ArmigerOy falutem. Sciatis^ quod con^ 
Jiiiuimus vos Jufticiarios nojiros^ una cum its 
quos vobis ajyociaverimus^ ad ajjifam nova dif- 
feifina capiendum^ quam Johannes Talbot Comes 
Sahpia arraniavit coram vobis^ per breve nof" 
truMj ver/us fViUielmum Nugent Armigerum &f 
Joannam uxorem ejus^ de tenementis en Moyratb^ 
&c, Ideo vobis mandamus, quod ad certos Jiem 
& hcum quos ad hoc provideritis, fiffifam Warn 
£apiatis, faSuriinde quod ad jufticiam pertinet^ 
fecundum legem & confueludinem Itbertatis noftr^ 
pradiUde. Sahis nobis amerciamentis inde ptih- 
venientibus. Mandamus etiam vicecomiti nojiro 
liber tatis noftra pnedi&a^ &r. 

By which record, aad infinite others of the 
fame nature, found in every court of record in 
Dublin, it is manifeft, that the lord of Meatk 
was an earl palatine^ and had jus regale in point 
of jurifdidtbn. 

Befides this, all the territory of Ulfler was a The territory 
county palatine, and had all the prerogatives ^^ ^(/^^ ^^^' 
aforefaid, until itdefcended to king Ed. 4. and J^^^^^ 
to prove this a record out of Bermingbam*s tow- 
cr was produced, which remainedi in the com- 
mon-plea rdls there, 3 Ed. membr. 26. where 
this entry is made ; Hugo de Lacy, quondanf 
Comes Ulionia, tenpjt totam U/toniam, exemptam 
f^ feperatam a quolibet comitatu, ^c. et pla^^ 
citavit in curia fua omnia placita qua ad juf- 
ticiarios, 6f vtcecomitem pertinet, (5? babuit prO'^ 
priam cancellariam, abfque hoc quod reciperet rC'^^ 
turna silicujus viceiomitis. 

N z Laftly^ 
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The royal li- Laftly, the royal liberty of Kildare had cort- 
berty of Kil* tinuance until the attainder of Gerald earl of 

Kildare by a6t of parliament, 28 Hen. 8. f. i. 
but afterwards, when his fon was reftored to 
his antient inheritance, by letters patent, dated 
I May^ I and z Phil, and Mar. although all 
liberties, privileges, honours, jurifdiftions, co- 
nufance of pleas, 6?f. were regranted to him j 
yet this fpecial exception was made. Magna 
curia de recordo £<? libertate comitatus de Kildare 
tantum mode exceptis. Thefe records and others 
to the fame purpofe were fhewn, to prove the 
royal jurifdidlion and the royal feignories of 
earls palatine .in Ireland ; which records are the 
only authorities we have here, how the law 
hath been taken heretofore in this kingdom ; 
for no reports have been»made and preferved of 
cafes argued and adjudged here, as hath been 
ufed in England. 

And fo upon confideration of the nature of a 
county palatine^ and of the prerogatives inci- 
dent to it, it was rcfolved, that fuch an earl 
had a royal feignory as well in Ireland as in 
England^ and might have a tenure in capite of 
his perfon. 
A tenure of Secondly, upon condderation of the nature 
*® P^[^°V^ and quality of tenure in capite of the king, 
Hh^htpala^ it was argued and refolved, that this tenure in 
tme being queftion, which was of the perfon of the earl 
▼eftcdin the palatini of IVexford^ being vefted in the crown 
crown, fhail j^y ^^c^ ^f parliament, (hall now be a tenure in 

be a tenure i« -^ . c JL \ ' 

tapitiof the ^^i»/^ of the kmg. 

crown. For although it was agreed, that tenure in 

Every tenure ^^^^^^ ^^ properly of the perfon of the king, or 
in eafiti mutt of the king's crown immediately, becaulethe 

fervicc 
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fervice incident to this tenure, was firft o''"^? ^S *^^ 
dained for the defence of the king's perfon and ^^"^^wn^ ^^ 
crown, and fo is properly a tenure in grofs, q,. jr,v. ,08. 
and not of an honour or a manor, F. N. B. 5, a. Mad. btft. 
k. and although this tenure cannot be created ^^^- 43** v 
by a fubjedt, ^for the prince, the king's eldeft 
fon, cannot create a tenure in capite^ 30 H. 8. 
Dyer 44. b.) yet, as the king, by annexing of 
an honour o;- manor to the crown, gives it fuch 
a prerogative, that the tenants of fuch honour 
or manor fhall hold of him in capite^ (as the 
honour of Rawleigh^ which was annexed to 
the crown, 1 1 Hen. 7. 33 Hen. 8. Br. tenures 94. 
and fo was the honour of B^rkbamfteadj anti- 
ently, before it was annexed to the dutchy of 
Cornwall^ 21 Ed. 3. 41. and in this kingdom, 
the manor of ^rim is alfo annexed to the 
crown, 4s appears by the ftat. 10 Hen. j,c. 15.) 
in the fame manner, the king, by exempting 
or feparating ^ county or other grand territory 
from the crown, may make the feignory of it 
fo royal and abfblute, and fo qualify the perfon 
of the lord,, by communicating to him his 
royal prerogatives, that the tenures of his per- 
fon (hall be tenures in capite. And fuch feignory 
""i^ every county palatine^ which being out of 
the ordinary jurifdidtion of the crown, makes 
the lord in that refpedt higher than an ordinary 
fubjedt, and by confequence out of the maxim 
or rule of our law, that a fiibjeft is not capa- 
ble of a tenure in capite : for according to the 
rule of the civil law, which is put by Caffanaus^ 
in catalogo gloria mundi^ ^i babent regale feo-^ 
dum funt Reguli quidam^ and with this, as is 
before cxprefled, Braaon agreeth, lib. 3. ///. de 

N 3 .Corona^ 
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Corona^ c. 8. Comites palatii regakfn babent p^ 

tefiatem in omnibus^ falvQ dominio domino regijicui 

princifi. 

Need not be , It was alio agreed, that it is not of neceflity^ 

pb aatifuo. that every tenure in capite (hould be ab antique^ 

notwithftajiding the words of the ftatute de 

prarogativa regis ^ c. i. which declares that the 

king (hall have primierfeifin de ipjis qui tenent ab 

antique de corona. For if the king at this day 

granteth lands to hold of him, without expre& 

fing any fervice certain, this is a tenure in ca^ 

piteoi his perfon, 29 Hen. 8. Br. livery 57. fo 

may the king by exprefs words referve a tenure 

by knights fervice of his perfon, which is ^lio a 

* teaure in capite. 

May be ere- Alfo, it is not a general rule, without an 

1^ ^f'h"^' ^^^P^^^^> ^^^ ^^ tenure created originally by 
J yaiubject. ^ |-yjjj^^^ ^^jj become a tenure in capife. For 

although the law be as it is held, 50 Hen. 8. 
t)yer 44. b. that if a mefnalty be lield of the 
king in capite^ and the tenant hcdd of the mefne 
by knight's fervice, if the mefnalty efcheat by 
the death of the meilhe without heir, the tenanc 
Ihall not hold in capite of the king, but by 
knight's fervice, as before ; fo if the king pur- 
<jhafe fuch mefnalty, or hath fiich mefnalty by 
defcent : yet where the mefnalty is held of the 
king in capite^ and the tenancy cometh in lieu 
of the mefnalty by the aft of the tenant, he 
ihall hold, as the tenant held, in capite. 19 El. 
Dyer 349. lord, mefne and tenant ; the king 
is lord, the mefiie holdeth of the king in capite^ 
and the tenant holdeth of him in focage ; if 
the tenant obtaineth a rdeafe of the mefiie, or 

fore- 



&rgudgeth the mieih^, he (h^ll then hojd in 
^fipi^e i tpi VQleuti wnfit injuria, Apd it would 
be injurious to the king, if he (hpuld Igfe 
his tenure in fapiie by thie ad gf the tenant, 
and have in lieu of it only a tenure in fb- 
cage. 

Laflly, a manifeft difference was taken be- 
tween the cafe, 1 7 Eliz. Dyer 345. a. and this 
cafe of the county palatine. For where, before 
the fubjeftion of fFales to the crown of Eng" 
landy a man held land of the prince of fFales^ 
by the fervice of going to his wars, this was 
not a tenure of which the common law could 
tike notice ; for the principality of fi^aks was 
not governed by the common law, but was a 
dominion by itfelf, and J|;i^d its own laws and 
cuftoms ; and for this reaibn, when this coun* 
try was reduced un^er die fub|e£tion of the 
crown of England, fucb tenuce, which was of 
the perfon of the prii^ce qf H^ales^ could not 
become a tenure in cuffite ^ -the king of Eng- 
land. But every county palatine^ as well m 
Ireland as in England^ was originally parcel of 
the fame kingdom, and derived from the crown, 
and was always governed by the law of Eng-- 
landy and the lands there were held by fervices 
and tenures, of which the common law took 
notice, although the lord had feveral jurifdic- 
tion and feignory feparate from the crown; 
and therefore the tenure in tapite of an earl 
palatine^ is of the fame^iature as the. tenure in 
capiu of the king, and io being come to the 
crown, (hall be a tenure in chief of the king, 
98 ^it iwas before of the earl palatine 3 and 

N 4 the 
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the rea&n of this difierence appears fully, 
19 Hen. 6. 12. This cafe was argued by 
the attorney -general for the king, and by 
Jahit Meade and Edward Fifzbarrii for i*«»- 
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Pafch. 9 Jacobi, in the Commoi^r 

Pleas. 
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IN §luare impedit^ brought by the kiog a- 
gainft Cyprian Hor/efaU and Robert Wale^ 
vpon a fpecial plea, pleaded by Wale the in- 
cumbent, the attorney-general demurred in 
law ; *and the cafe in fubftance was this. 

The corporation of Kilkenny^ being patrons 
of a vicarage within the diocefe of OJfory^ pre- 
fented to it one Patrick Fynne^ who upon their 
prefentation was admitted, inftituted and in- 
ducted. After this, during the incumbency of 
the faid Fynne^ Adam Lqftus Archbifliop of 
Dublin^ and Ambrofe Forth dodtor of civil law, 
being commiflfioners delegates, for granting fa- 
culties and difpenfations in this kingdom, ac- 
cording to the flat, of 28 Hen. 8. c. 20. by 
their letters of grace, dated 9 Oil. ^3 Eliz. 
granted to John Horfefall^ then bifliop of Of- 
fory^ that the ftid bi(hop, unum vel plura 
beneficia^ curata^ vel nan curata^ fui vel alieni 
jurispatronatus, non excedentia anmium valorem 
quadraginta librarum^ adtunc vacantia^ velqu^t 
impofterum vacare contigerint, perpetua commen-^ 
da titulo^ adipifci.^ occupare, retinere^ omnefque 
fruSus ad fatnilia fua fuftentationem convertere 
poffitj juribus five inftitutis quibujcunque in -con^ 
trarium non obftantihus : which faculty or dii^ 

penlatioi) 
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penfation was afterwards confirmed and rati* 
fied by letters patents under the great fe^l q| 
Ireland J according to the faid ftatute of 28 
Hen. 8. c. 20. Afterwards, viz. 20 May^ 
38 Eliz. Patrick Fynne the incumbent died, 
by which the faid vicarage being void, and 
continuing vend per femfifs fmeftre^ and a 
title incurring thereby to the bifliop to collate 
by lapfe\ the faid bi(hop, by virtue of the 
faid faculty or difpenfation, adeptus efi^ occupa^ 
vit & reiinuit die faid vicarage perp^u^t 
ctmmenda titulo^ and took ^ profits thereof 
to bis own ufe, until the 13 Feh. 1609, at 
which day the faid bifliop died. After whde 
death, the faid Cyprian HBrfifdlj having pur- 
chafed the next avoidance of the vicarage, 
prefented the faid Wale^ who was admitted, 
inftituted and indu£led; and afterwards tlie 
king prefented one IVincby who i>eing difturb- 
ed by 'die faid Horfefall and WaUy the king 
brought a ^are impedit. 

Afid whether the faid bifhop, when he had 
obtained and occupied this vicajrage by virtue 
of the faid faculty or difpenfation, was snade 
tberd>y perfeA incumbent thereof, fb that the 
church being full of him, -no title by lapfe 
i^uld devolve to the king, during the life oi 
the bifhop, was the principal point moy^ and 
debated in this cafe. 

And in the argument of this point (.which 
was ar^ed at the bar firft l^ the council of 
the common law, and afterward, by two ad* 
vocates well learned in (he canon law, and at 
lJici)each]l)y^aUtl^jufttc«B) tyro things wece 

'prin- 



a Commenda. 1C7 

principally oonfidered by thofe who argued for 
the king's derk. 

I. Whether the biihop could, by any law, 
have and hdd this benefice, without (uch dif- 
peniatbn or faculty. 1 

xa,. What efie£t or operation this &culty or 
dilpenfacbn ffaall have by law. 

' As to the firft, they hdd for dear law, that A biihop bjr 
a biihop, by the antieivt ecckfiaftical law d^^^^^&M^ 
Engiand^ oouW not hold anoAer benefice with not h3d wJ 
cure of feuk, within his diooefe^ and if hether beaefict^ 
had fooh benefice before bis promotion to tbe with cure of 
btifaoprick, chat k would become void, when f^"^!*^^ 
he was created a biAop. And this is the an- **><»» 
tient law of Engiand, as is often iaid . in the 
cafe of the biihop of St. Baoid^ 11 Hen. 4. 
and 41 £4. 3. 5. )&• agrees wieh it. And the 
rea(bn is, diat tbe bifliop <:annot vifithimfelf; 
and he who beh the ottce of (besrereign, fiiaU 
not retain the ofHce of fubjed, as Hoffifbrd faith 
in the faid cafe of 1 1 Hen. 4. And upon this 
reafbn, it is &id in 5 Ed. g. 9. that if la pairfba 
be made a 4ean, the parfonage becomes void, 
becaufe the -dignity «nd bendnce are not com^ 
patible. Alfo, :no eodefiaftical peribn, by liie 
a^tient canons and -councils, could have two 
benefices witfe cure of fouls, Jimul 6? fepiel^ 
btrt the firft was void by the taking of the 
fecond. And this was the antient law :of the 
diurch ufed ifn Ef^land^ long befoijp the ftatute 
of a I Hen. a. which was in affirmance of the 
ancient 'law, ^as appears in if#//difiirs cafe, 4Gp. 
H9P. and ihca^witfa agree >lhe books of 24 Ei. 
3. 33. and 39 i&/. 3. 44.^. ^nd F. N. £.34^ L. 
And tche -text of thecamn t^w, whidi^is die 

proper 
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proper fountain of this learning, libr. decretah 
titul de pr^hendis £5? digniiatibus^ cap. de multa^ 
proves this fully, where it is faid, de multk 
frovidentid^ fuit in lateranenfi concilia prohibit 
tufity ut nullus diverfas dignitates eccleftajiicas^ 
vel plures ecclejias parocbiales reciperetj contra 
fanSorum canonum injlituta. §uia vera prop- 
ter pr^efumptiones fcf quorundam cupiditates^ nut^ 
lus haHenus aut rarus de pradiffojiafuio fruSlus 
frovenit : nos evidentius fc? expreffius occurrere 
cupienteSy prafenti decreto flatuimus, ut quicun^ 
que receperit aliquod beneficium curam habens ani- 
marum annexam^ ft prius tale beneficium babe-r 
bat^ eo fit ipfo jure privatus^ £sf fi forte illud 
retinere contendent^ etiam alio fpolietur^ 6fr. 
Circa fublimes tamen iS iiteratas perfonas qua 
majoribus beneficiis funt bonorand^ {cum ratio 
pofiulaverit) per fedem apoftolicam poterit dif 
penfari. And with this agrees the text in 
libr. Decretor. caufa 21. queft. i. in duabus 
ecclfiis clericus confcribi vullo modo poteft. 
And fb it is apparent that the bifhop by no 
I^w could have and retain this benefice withr 
in his diocefe without difpenfation, which is a 
relaxation of the law, and permits that to be 
done, which the law prohibited before, la 
Hen. 8. 6. a. 

Secondly, they argued, that the faculty or 
difpenfation aforefaid, granted to the biftiop of 
Offory^ was void tq all intents, and if it took 
effedt, yet it could pot make the biftiop perfect 
incumbent of this vicarage, when he took and 
occupied it, being void by virtue of this fa- 
culty, but that it continued void, fo that the 
king had title to prcfent by lapfe. And for the 

clearing 
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clearing of this point ; i. The original and the 
inconvenience of difpenfations and non objian^ 
ies were confidered. 2. It was enquired when 
and in what manner the canon law of Rome 
was introduced and admitted into the do- 
minions of the king of England ; and whether 
the king or the pope could of right difpence 
with the ecclefiaftical law, in this and other 
cafes, before the making the ftatute of fa- 
culties. 

And it was faid, that the non objiante was Origin and 
invented and firft ufed in the court of Rome^ inconvcmcnce 
and that Marfilius Pativinus pronounces a woe ?^ ^ ^ft^. 

• n I r • 1 r • i • . , tes and dil- 

againft the laid court, for introducing this penfaAwM* 
claufe of non obftante^ which hath been a bad 
precedent, and mifchievous to all the common- 
wealths of Chriftendom. For the temporal 
princes perceiving that the pope difpenfed with 
his canpns, in imitation of him, ufed their 
prerogative to difpenfe with their penal laws 
and ftatutes, where before they caufed their 
laws to be religioufly obferved, as the laws of 
the Medes and Perfians^ which could not be 
difpenfed with ; as is (aid in the book of 
Heflher. (See the cafe of penal liatutes^ 7 Co. 
36. b.) And therefore a canonift faith, Difpen- 
Jatio eft vulnus quod vulneratjus commune. And 
another faith, that all abufes would be re- 
formed, / duo tantum verba^ viz. non obftante^ 
non impedirent. And Mati. Paris in anno do- 
mini 1246, having recited certain decrees made 
in the council of Lyons^ which were beneficial 
for the church of England^ fed omnia hac^ &f 
alia^ faith he, per hoc repagulum^ non obftante^ 
inftrmantur. 

And 
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Hour the ct- And to (hew when and how the canon law 
Wjd^cd^ ^*® introduced into Etiglandy and what per- 
to EMglami. ^" ^f ^^S^t could difpenfe with the ecclefi- 

aftical law in this cafe, before the making of 

the ftatute of faculties, it was obferved, that 

after the bifhop of Rome had afliinied to him«> 

(elf to be the fpiritual prince or monarch of 

all the world, he attempted al(b to give laws 

to all nations, as a real mark of his monar- 

- chy. But, knowing well, quod ubi non efi 

condendi auiboritas^ ibi non parendi neceffitas^ 

he did not impofe his faws at firft peremp* 

torily upon ail people without diftindion, but 

offered them warily and precarioufly. And 

for this he firft caiifed certain rules to be 

collected for the government of the clergy 

only, which he called decnta^ and not Itgu 

or fiatuta. Thefe decrees were publifhed in 

the year 1150, which was during the year 

of king Stepkn ; and therefore where lord 

Coke hath obierved in the preface to the 8 th 

part of his reports, that Roger Bacon, the 

learned fryar, faith, in his book, de impedi* 

mentis fapientiaj king Stephen forbad by pub* 

Uck ediSy that any man fbould retain the laws 

of Italy, fonnerly hrdugbt into England, it is 

probable, that dhis is to be intended of thefe 

decrees, which were then newly compiled 

and publiihed. Yet thde decrees being re* 

ceived and obfcrved by the clergy of the 

weflern churches only, (for the tsA church 

never received any of its rules or canons, Kel^ 

iaway^s rep. 7 Hen. %. 184.) the bifhop of 

Ri^me attempted alib to dcaw the laity to obe* 

dience of his ordinances by degrees^ and to 

this 
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fhii^ pfurpofe) he firfl: propounded certain rules 
or ordinances for abftinence, or faft-days, to 
be obferved by the iaiety as well as the clergy, 
which were on the firlt inftttution called by a 
gentle term, rogationes^ as Marjilius Pat. lib. 
Defens. pacis^ part 2. cap. 23. hath obferved; 
and thence^ as it feems, the fail-week, next 
before the feail of pentecoll, was called r^ 
gation-week^ this time of abftinence being ap- 
pointed at firft by fuch ordinance, which was 
called rogatioj and not praceptum or fiatutum. 
When the laymen from their devotion had re- 
ceived and obeyed thefe ordinances of abfti-* 
nence;, then the bilhops of Rome went farther, 
(de unA prafumptkme ad aliam tranjivit Roma- 
nus pontifeXy as Marlilius Pat. there faith) and . 
made feveral refcripts and orders by the name 
of decretals, which were publiined in the 
year 1230, which was in the 14 year of 
Hen. 3* or thereabouts. See Matt. Parity bijior. 
magfu 403. ' And tijiefe were niade to bind all 
the Iaiety, as well fbvereign princes as their 
fubjeds, in all things which concerned their 
civil and temporal eitates. As that no man 
(hould. marry within the degrees limited by 
the levitical law % that no layman (hould have 
the donation of ecclefiaftical benefices ; that 
all children born before efpou&ls, fhould af- 
ter efpoufals be adjudged legitimate, and ca- 
pable of temporal inheritance ; that all clerks 
(hould be exempt from the fecular power ; and 
others of the fame nature. 

But thefe decretals being publifhed, were The pope*t 
not entirely and abfblutely received and obey- ^cereals oe* 
cd in any part of Chriftendom, but only in ^^^^^^}r 

the 
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any country the temporal territory of the pope, which « 
TO^tcm called by the csinonxAs patria obedientia. • But 
ndterritoryT ^^ ^^^ Other part, feveral of thefe canons 

were utterly rejedled and difobeyed in France 
and England^ and other chriftian realms, which 
are called patria confuetudinari^ ; as the canon 
which prohibited the donation of benefices 
per manum laicam^ was always difobeyed in 
France^ England, Naples, and divers other 
countries and commonwealths. And the ca- 
non that made children legitimate who were 
born before efpoufals, was efpecially rejected 
in England, when in the parliament Held at 
Merlon, all the earls and barons, with one 
voice, anfwered, Nolumus leges Anglic mutariy, 
qua bucufque uRtata funt^ Qc. And the ca- 
non which exempts clerks from the fecular 
power, was never fully obferved in any part 
of Chriftendom, Kellaway, 7 Hen. 8. 181. b. 
which is an infallible argumeijt, that thefe 
ordinances had not their force by any autho- 
rity, which the court of Rome had to impofe 
laws on all nations, without their content, 
but by the appropriation and ufege of the 
people, who received arid ufcd them. For 
by the fame reafbn, by which they could 
rejedt'one canon, they could reject all the 
reft. See Bodin, lib. i. de rep. c. 8. where 
he faith, that the kings of France^ upon the 
erection of all univerfities there, declared in 
their charters, that they would receive the 
profeffion of the civil and canon laws, to ule 
at their difcretion, and not to be obliged by 
thofe laws. 

But 
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But as to thofe canons which were received, Ba. lift, cm: 
accepted and ufed in any chriftian yealm or ^''w* *^- *7» 
commonwealth, they, by fuch acceptation and 
ufage, obtained the force of laws in fuch par- 
ticular realm or ftate, and became part of the 
ecclefiaftical laws of -fuch nation ; and {o thefe 
which were embraced, allowed and ufed in 
England^ were made, by fuch allowance and 
ufage, part of the ecclefiaftical laws of Eng-^ 
land. By which, the interpretation, difpenfa- 
^tion or execution of thefe canons, being be- 
come laws of England^ appertained only to the • 
king of England^ and his magiflrates, within 
his dominions, and his magiftrates had fble 
jurifdidtion in fuch cafes; and the bilhop of 
Rome had nothing to do in the interpretation^ 
difpenfation or execution of thefe laws in Eng-- 
land^ although they were firft deyifed in the 
court of Rome^ no more than the chief ma- 
giflrates of Athens or Lacedamon could claim 
jurifdiftion in the antient city of Rome^ becaufe 
the laws of the 1 2 tables were borrowed and 
brought from thofe cities of Greece ; and no 
more than the matter of New College in Oxford 
fhould have comfnand or juri(didtioninX/>5f's 
College in Cambridge^ becaufe the private fta- 
tutes, by which . King^s College is governed, 
were, for the moft part, borrowed, and . taken 
out of the foundation-book of New Co/lege in 
Oxford. And certainly, by this rule, the Em- 
peror might claim juri(di£tion in maritime 
caufes within the dominions of the king of 
England^ becaufe we have for a long time 
received and admitted the imperial law for 
the determination of fuch caufes* Sec.Caw- 

O " '. driy*$ 
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drefs cafe, 5 Co. rep. and Kellauoay's rtp. 
184. «• 

Yet the bifhop of Rome^ perceiving that 
fcvcral of kis canons were received and ufed 
by divers nations of Chriftendom, by colour 
thereof claimed to have ecclcfiaftical jurifdic- 
tion in every realm andflate where his canons 
were received, and fent his legates with fe- 
veral commiflions to feveral realms of Chrif- 
tendom, to hear and determine caufes ac- 
cording to thofe canons ; which canons, 
although the pope nor his minifters, on 
the firft venting and uttering of them, did 
not dare call laws, nt committ&rent crimen 
lafe majeftatis in principeSj as Marpm Pat. 
hath well obfervod, lib. defens. pac. part 2. 
€. 23. (who faith alfo there, that thefe canons, 
ioafmuch as they are made by the pope, 
neque funt humanm leges^ ncque divin^R^ fed do* 
cumenta qu^tdam & narr at tones \) yetv when he 
perceived that they were received, allowed 
and ufed in part by feveral nations, he com- 
piled them in volumes, and called them jus 
€anonicumy and ordained that they Ihould be 
read and expounded in publick fchools and 
univerfities, as the imperial law was read and 
expounded, and commanded that they fhould 
be obeyed by all chriflians^ upon pain of ex* 
communication, and contended often to put 
them in execution by coa&ive power, and 
afTumed to himfelf to interpret, and abrogate, 
and dilpenfe with them in all the realms of 
Chriftendom at his pleafure; fo that the ca« 
uonifts aferibe to him this prerogative, Papa in ^ 
omnibus pure pofitivis^ iS in qmbufdam ad jus 

divinum 
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divinum peftineniibus^ dijpenfare potefi^ quia di- 
citur omnia jura habere in fmnio pe£loris fut^ 
quantum ad interpretationem £5? dijpenfattonemf 
lib.S^deConfi. cap. Lket. 

And as to the. tinjcf, in the %s year of Ed. When the ca-^ 
li Simon a monk of Walden commenced read- non law wa« 
ing the canon law in the univerfity of Cam- \^l^^ "* , 
bridge. See Stow aad WalRngham in the fame ^^ ^ 
year. And the manufcript lib. 6. decretal, in 
the library of New College in Oxford had this 
infcription in the front; Anno domini 1298, * 

(which was the z6 year of Ed. i.) 19 Nov. 
in ecclefid fratrum pr^dicator. Oxon.fuit faffa 
publicatio lib. 6. decretal. By which it appears 
when the canon law was introduced into Eng-- 
land. But the jurildidtion which the pope by 
colour hereof claimed in England was a mere 
ufurpation^ to which the kings of England^ 
from time to time, made oppofition, until the 
time of Hen. 8. . 

* And certainly the judgment of parliament 
exprefled in the preamble of the ftatut^ of 
faculties^ is obfervable to this purpoie, where 
it is recited, that the bijhop of Rome bad ife- 
ceived and ahufed the fubjeSts of the crown of 
England, pretending and perfuading tbem that 
be bad full power to difpenfe with all human 
iaws^ ufes and cuffoms of all realms^ in all 
caufes^ which be called fpiritual; which matter 
hath been ufurped and pra&ifid by him and his 
predecejfors for marrf yearsj to the great, dero- 
gation of the imperial crown of England. Ftnr 
whereas the faid realm of England recognifing 
no fuperior under God^ iut the kingj hath been 
and yet is^ free from fubjeffion to any nwCs 

O % laws^ 
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iawsj hut only to fucb as have been devifed^ 
made and ordained within this realm^ for the 
wealth of the fame^ or to fucb other ^ as by Juf- 
ferance of the king and bis progenitors^ the peo^ 
pie of this realm have taken at their free liber- 
ty^ and by their own confent^ to be ufed among 
them J and have bound tbemfelves by long ufe 
und cuflom to the obfetvance of the fame^ not as 
to the obfervance of the laws of any foreign 
' prince^ potentate or prelate^ but as to the accuf 
iomed and antient laws of this realm^ originally 
eftablijled as laws of the fapie^ by the faid fuf- 
ferance^ confent and cuftom^ and not otberwife : 
it ftandetb with natural equity and good reafon^ 
that all fucb human laws made within this 
realm J or induced into this realm by tke faid 
Sufferance^ confent and cuflom^ fbould he difpenfed 
witbj abrogated^ amplified or diminifhed by the 
king and bis parliament^ or by fuch perfons a^ 
the king and parliament Jhould autborifcy &c. 
See 21 Hen. 7. 4. a. where it is faid, that 
ceftain priefts were deprived of their bene- 
fi):es by aA of parliament in the time of 
Rich. 2. 

From whence it was concluded, tliat the 
king of England, and not the pope, before 
the making of the ftatute oi faculties^ could 
of right difpenfe with the ecclefiaftical law in 
this and other cafes. For although feveral of 
our ecclefiaftical laws' have been firft devifed 
in the court of Rome, yet they, being efta- 
blilhed and confirmed in this realm by ac^ 
ceptancc and ufage, are now become Englilh 
laws, and are no more to be reputed romifh 
canons or ccHiftitutions. As Ribufftts, (peak- 
ing^ 
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ing, de reguU canceUarU Romans de verifimiti 
notiO'dy hac ngula^ faith he, uhtqut in regno 
Francia eft recepta^ 6? eft lex regni effeSta^ £s? 
obfervdtur tanquam leK regni^ £s? non tan^ 
quam fapie regula \ £5? papa earn revocare non 
jpotefi. 

And therefore, the ecclefiaftical law which 
ordains, that when a man is created a bifhop, 
all his inferior benefices (hall be void, is of» 
ten feid in the cafe of the bifliop of St. Da- 
vid*Sj II Hen. 4. to be the antient law of 
England. And zg Ed. 3. 44. ^. in the cafe 
of the prebend of Oxgate, it is faid, that the 
conflitution which takes away pluralities, com- 
. menced in the court of Romey yet a church was 
adjudged void in the King'^-bencb for that 
caufe; by which it appeafs, that after this 
conflitution was received and allowed in Eng-- 
land J it became the law of England. See ftat. 
de Bigamisy c. 5. where the king and h\% 
council in parliament declared how a canon 
made in the council of Lyons fhould be in- 
terpreted and expounded. De bigamis quos 
dominus papa in conJUio fuo lugdunenfi omni * 
privilegio fuo clericali privavit^ per conftiiuti" 
cnem inde ediiam^ IS unde quidam pralati illos^ 
qui effeHi fuerunt bigami ante pradiElam toth 
jtiiutionemy quando de felonia reSati fuerunt^ 
tanquam clericos elegerunt ftbi delibirandos : con^ 
cordatum eft &f declaratumy coram rege &f con- 
fiHoj quod conftitutio ifia inteUigendaJit y quod 
fine tffeSi fuerint bigami ante pr^ediSam confti* 
tutionenty Jive pofty de cmtero non liberentut. 
pTi^latiSy fed fiat de iisjuftitia^ ficut de laicis. 

O3 Xct 
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The canon Yct all the ecclcfiaftical laws of England 
tiwl°b^"' were not derived and borrowed from the 
cd from "hr* ^^^^^ of Rome \ for long before the canon 
court of je^^jR^ law was autboriied and publiflied (which was 
after the Norman conqueft, as is (hewn be- 
fore) the antient kings of England^ viz. Edgar 
Atbelftan^ Alfred^ Edward the confeffor, and 
others, have, with the advice of their clergy 
within the realm, made divers ordinances 
for the government of the church of England^ 
and after the conqueil, divers provincial fy nods 
have been held, and feveral cpnititutions have 
been made in both realms of England and 
Ireland ; all which are part of our ecclefi- 
aftical laws at this day. See the charter of 
Will, the conqueror, dated anno domini 1066. 
irrot. 2 R. 2. amdngd: the charters in the 
archives of the tower of London. Pro decano 
& capitulo IJncolfu WUluhaus del gratia^ Rex 
Anglorum^ (Sc. Sciatis^ fcfc quod epjcopales 
legeSj qua nou hene^ nee ftcundum fanSorum 
canonum priBceptay ufque ad mea tempora in 
regno Anglic fuerunt J communi confilio epifcopa^ 
rum meoruWy & caterorum epifeoporum^ &f om- 
nium principum regm met\ emendandis judicavi^ 
Gfr. * vide alfo wrald. Comb. lib. 2. " cap. 
54. in the time of Hen. 2. *a fynod of the 
clergy of Ireland was held at the caflle» in 
which it was ocduned, ^od omnia divina^ 
juxia quod AngUcana ohfer^at ecclejidj in om^ 
nibus partibus Hibemise amodo traffentttr. Dig-- 
num enim & jufHffimum ^, ut fieut domintun 
& regem ex Anglia diwnitus fortita efi Hi* 
hernia^ Jk efiam mnde vhendi formam aeei^ 
plant metiorem. 

And 
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And therefore the kings of 'England^ frofci 
time to time, in every age, before the time 
of fleu. 8. ufed to grant difpenfations in cau- 
fes ecclefiaftical ; for whereas the law of the 
church is, that every fpiritual perfon is vifi- 
table by the ordinary, king IVilliam the con- 
queror, by his charter, exempted the abbey 
of Battell from the vifitation and jurifdidion of 
the ordinary, in thefe cxprefs words, Sitgui 
dieia ecclefia libera & quieta imperpetuum ah om- 
ni JubjeSione ' epi/coporum^ fc? quarumlibet per^ 
fonarum dominatione^ ficut ecclefia cbriliiCantu- 
arienjis^ 8tc. by which he difpenfed with the 
law of the church in that cafe. See the book> 
de verd differentid regU poteftath IS ecclefiaf-^ 
tica^ edit. 1534, where all the faid charter 
IS recited at large ; and fuch charter was 
graritcd to the abbey of Abingdon by king 
Kenulpbus^ 1 Hen. 7. 23 and 25. C^Wr^y'sCafc^ 
5 Co, io» a. So every appropriation contains in it 
a difpenfation to a parfon imparfonee^ to have 
and retain the benefice in perpetuity, as ap- 
pears in Grendon's cafe, Plowd. Comm. 503. in 
which a£t, the king, by the common law, ihall 
be always ador, not only as fupreme patron, 
as is alfo bbferved in Grendon^a cafe, but as 
fupreme ordinary^ For the king alone without 
the pope, may make an appropriation, 7 Ed. 
3. Fitz. Siuare Imp. ig. So in the faid cafe 
of the bimop of St Dofvid'Sf 1 1 Hen, 4. 215. 
bi Hankford puts this qucftion, ^' If the king 
'^ had granted, before the creation of a biihop; 
** that he might hold a benefice and the bidio^ 
** prick together, as the apoftle did, would 
* not the grant be good ¥' .Norton and Skren^p 

O 4 t' Good 
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Good enough-/* So in 1 1 Hen. ^. 12. a. in the 
cafe of malum prohibitum 13 malum in fe^ it is 
holden, that the king may diFpenfe with a 
prieft to hold two bendices, and with a baftard 
that he fliould be a prieft, notwithftanding the 
ccclefiaftical laws, which are to the contrary. 
And as he may difpenfe with thefe laws, fo he 
may pardon all offences againft thefe laws, and 
his pardon is a bar to all (uits profalute anima^ 
or reformatione morum^ and all fuits ex officio^ 
in the ccclefiaftical courts, Hall's cafe, 5 Co. 

This point then being thus proved, viz. 
that the king of England only could of right 
diipenfe with the ccclefiaftical law, in this cafe 
and others, within his dominions, before the 
ftatute of Faculties 5 the efFedl and validity of 
this faculty or difpen(ation, being granted as 
above, was confidered. This faculty was grant- 
ed by commillioners, authorifed by letters-pa- 
tent of queen ElizMbetb^ to grant faculties and 
difpenfations in this realm, according to the 
ftatute of 28 Hen. 8. r. 20. enacted in this 
realm ; by which adt, fijch coiftimiflioners have 
the fame authority which the archbiftiop of 
Canterbury hath in England^ by force of the 
flat, of 25 Hen. 8. r. 21. enafted there. Which 
flat, of 25 Hen. 8. gives authority to the arch- 
bifliop erf" Canterbury to grant all faculties and 
difpenfations, 13 c. for caufes not being con« 
trary or repugnant to the holy fcriptures and 
laws of God, as heretofore have b^n ufed to 
be had and obtained at the fee of Rome ; arid 
ell other faculties and difpenfati(Xis^ which fhall 
be for the honour df the king) ^md profit of 
' " ' ' the 
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the realm, fb that they be for caufes not re- 
pugnant to the laws of God ; and that all 
ads, to be ^lade and executed according to the 
tenor of fuch faculties and difpenfations, (hould 
be firm and remain in force, notwithftanding 
any foreign law, decree, canon or decretal, &c. 
By which it ap^ars what power and authority 
thefe commiilioners have of granting faculties 
and difpenfations. But it doth not .appear 
that they have power to grant any. faculty or 
difpenfation in fuch form, as the faculty above 
is pleaded to be granted to the biffaop of Of- 
fon\ for this faculty is not warranted by the 
faid flatute, for two principal reafbns. 

1. Becaufe no fuch faculty or difpenfation 
was accuftomed to be granted in the court of 
Rome ; for the faculties .granted there were of 
another form, and dilSe/ent from this faculty 
in divers material points *, fb that this faculty, 
if it had been obtained, at the court of Rome^ 
had been void by the rules ot. the canon law. 

2. Adniitting that fuch faculty had liM to 
be granted in the court of Rome \ yet the caufe 
for which it is granted, is repugnant to the 
holy fcriptures and law of God, and by con- 
fequence £8.j\ot in ^ny fort w^ranted by the £iid 
ftatute. : .- 

I . For the form of the. faculty, which is 
thus, w;z. th^t the bifhopof OJfory^ unum.vel 
flura benejicia^ curata vel Tim cvrata^ fui^ vel 
alieni jurijpatronatus^ adtunc vacantiay vel qiue 
impofterum^ vacate contigerint^ & non excedentia^ 
&r. pirpetua commenda tituto adipifci^ occupare^ 
re finer e J onfne/qne fruBus ad familU fuafuften^ 
tati(mem convertere poffit ; juribus Jive inftitutis 
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quibufcunque in contrarium non obftantibus. This 
is too general and therefore irregular, and wants 
certain material claufes, which were always put 
in fuch faculties, beii^ granted and obtained in 
the court of Reme^ for in fuch faculties grant- 
ed there, there was always a particular dero- 
gation or mn obfiante of the right of patronage 
of lay-patrons, and of the right of the king 
by exprefi name, where the patronage belonged 
to him ; otherwife the faculty wits void. For 
by the canon law, the lay patrons ought to be 
called to give dieirtonfents in aUcaJes of this 
nature. And if fiich particular non obftante 
was not added in* the- faculty, another claufe 
was iriferted, viz.. Dunmod^ fatron^tum expreffus 
accedat confenfus. Alfo, by another claule, au- 
thority was always given to thciifiiciil, arch- 
deacon, or other eccleili'aftical minifler, to put 
him to whdm the- faculty is granted, in poflep. 
fioh -of the benefifct, Aiiif aceideritt'- But in this 
faculty granted t6 the bifhop dtOffory^ there is 
no -particular ncn obftante -ot derogation of the 
right of patronage, ekher of the' king or other 
lay patrons, nor any triention made of the 
. con'febt of the king oi' of any other patron. 
Aftbi by. this factiRy; he who hath detained it, 
needeth not to be put in pofleffion by any 
ccclefiaftical minift^f,- but he may,; fes it feems, 
take the poffeflion of Afty ben^cev When it ihall 
be void, of himfelf, imrftediatcly *id as it were 
pefifalHim^ without prcfentation, inftkution or 
indtiftidh, and witttotit any othef' fef mal or 
legal collation. - - ' 

And to prove th'at the claules rfbrefaid were 
^ways put in fuch faculties, granted or pur«* 
chaf^ in the court of R(me^ Rebuffus depraxi 

bene-- 
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benejuiorum (a very good authority for this 
purpofe) was vouched, who treating at large 
of the pope's provifions, faith, quod turn juf- 
patroriatus Uicis d Jure re/ervatum Rty ob id 
Papa non folet conferre beneficta Jub jure patro^ 
natus laicorum extftentta^ nifi cum fpeciali dero- 
gatione jurijpatronatus laicorum^ 6? non eft. fa^e 
intentioms^ ut valeat coliatio non faBa Jpeciali 
derogatiom^ ut dicit Jo. Andreas (who was an 
antient canonift long before the ftatiite of fa- 
culties^ Je.de hoc vidiffe buUam dtreHam pr^ela^ 
tis Angli^e (quod not a) alias provifio Papa tan-* 
quam fub reptitia non valet, quia citra intentio- 
nem Pdpe. And further he faith, quod clau^ ' 
fuU generales derogatoria non fufficiunt ad dero^ 
gationem jurijpatronatus laicorum, etimft adejfel 
clpujula {motus proprii,) (S generalis clauJula,{non 
ohftante) (as it is in this faculty) aut claujula^ 
{ad quamcunqsse coUationem^ prajentationem, vel 
proviAonem pertineat^ quia ilia verba intellige^ 
rentur de cUricis^ non de laicis. He alfo faith, 
quod Jpecialis mentio Regis fieri debet J qutajipro-^ 
vifioi Papa faSa fuerit non obftante jurepatro- 
natus laicortim, Ji JpeHaret ad Regem, non valeret 
provijta^ 6? Rex fe opponere pojfer. Yet he faith 
that this fpecial ^on abftantt is not neceilary^ 
if this conditional ciaufe be put in the proviiion, 
dummodo patronorum accedat conjenfics. 
. And it is to be obfesrved, that commenda 
eft quadam provifio % and therefore Gow^^^ in 
regula de idiomate^ faiths quod commendare eft 
providers^ & que commenda comprebenditur Jub 
quibufctmque regulis de prcruijione loquentibus. 

And liiat by the canon law the *)n(ent ci 
the patron is requifite, where a benefice b gi« 
yen in commendam^ fee Decret. lib. 6. c. nemo^ 

where 
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where the glofs faith, ad commendam vocabitur 
fairoftuSj ^ fi qui alii ex tali commenda ladutt" 
tur. And in legitimis conftitut. Othobon. tituL 
de commendis (which conftitutions are annexed 
to Linwcod's provincials) it is faid, quod con- 
fenfus fatroni ad bujufmodi commeKdam requi- 
ritur. And by the fame reafbn, in every 
faculty or licenfe granted by the pope to make 
exchange, union or appropriation of churches, 
thefe words were always added, vocatis quorum 
intereftj which mean principally the patron, as 
Rebuffus and the other canonifls fay. And that 
union and appropriation (hall not be made 
without the aflent of the patron is manifeft by 
our books, viz. ii H.y. i. 6 H. y. 13. 46. 
A[f. p. 50 Ed. 3. 26. 40 Ed. 3. 28. Grendon*s 
cafe, Plowd. Comm. 498. a. 

To prove alfo, that in every, fuch faculty 
granted by the pope, to have and retain bene- 
ficium vacani feu vacaturum^ a claufe executory 
was always put, by which the ojBicial, archdea- 
con or other ecclefiaftical minifter was autho- 
rized to put him, who had fuch faculty granted 
to him, in corporal poflcffion of fuch benefice, 
Rebuffiis wds cited, where iie declares the form 
of fuch faculty ; and. there he faith, quod in^ 
trufus dicitur^ qiii intrat ben^ium proprid au- 
tboritate. Fof he doth not enter in a legal 
manner, and therefore, non intrat per port am. 
And according to this, //(^ff^^r^ faith, 11 H. 
4. 229. a. that if a man obtaineth a bull of 
proviuon, if he hath not executors of his bull, 
who may put him in by . authority and by 
courfe of iaw> he fhall not be adjudged in by 
provifioii of the pope, but an intruder. 
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By which it appears, that this faculty granted 
to the biftiop of OJfory^ varies in feveral ma* 
terial points from the form of faculties, grant- 
ed in the court of Rome^ before the making 
of the ftatute of faculties, and therefore is 
not warranted by the faid ftatute in this 
refpeft. 

2. Admitting that fuch faculty was ufed and . 
accuftomed to be granted and obtained in the 
court of Rome^ yet it is not warranted by the 
ftatute, becaufe the caufe of this faculty is not 
agreeable to the holy fcripture and law of God, 
for whereas the exprefe text of the fcripture is, 
I Timothy c. 3. That a bi/bop muft be given to 
bofpitality^ apt to teach ^ experientia docet (feith 
Innocent 6. extravagan. ca. Pajioris) occajione 
commendarum cultum divinum minui^ curam ani- 
marum negligi^ bofpitalitatem confuetam &f deb:- 
tarn non fervari^ rutnis adificta fuppom\ &c. 
And whereas it is faid in the fame text, that a 
bifhop mu^ be the bujband of one wife^ by which 
is to be underftood (as the canonifts expound 
it^ that he fhall have but one bilhoprick, or 
one cure, they fay that, by fuch commenda^ biga- 
my is contrafted in the church. And therefore 
a good and pious biftiop faid (when another 
benefice was offered to hinl to hold in commen- 
dam) abjit ut cum fponfA babeam concubinam. 

But by our . law, a faculty granted and exe- 
cuted in fuch form, as the faculty granted as 
above to the bifhop oiOjJory is, would do a ma- 
nifeft wrong and injury to the lay patrons. For 
it is an exprefs licenfe given to the bifhop to 
make an ufurpation on lay patrons, and to take 
away the benefit of their advowfons, being their 

rights 
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right and inheritance. And this being a wrong 
is malum in fe^ and againft the law of God, 
and therefore could not be difpenfed with, be- 
fore the ftatute, either by the king, or by the 
pope ; and now fuch faculty or lice;nfe is not 
confirmed nor intended to be confirmed by the 
ftatute of faculties. 

And therefore, as to the king, it is faid, 
II Hen. 7. 12. a. that the king cannot di(penfe 
with any one to make a nufance in the high- 
way \ and if he doth it, fuch difpenfation is 
void ; and 3 Hen. 6. 19. the king cannot grant, 
that if a man doth a trefpais to me, I (hall 
sot have an adtion againft him \ or that a man 
(hall be his own judge. And therefore it is faid 
in our books, that the .kinjg'« prerogative (hall 
not do a wrong to a fubjec\, 13 Ed. 3. 8. a. 
gS Hen, 6. 29. ^. 5 Co. 55. b. Alio, ahhough 
the king niay difpenfe with a ftatute that pro- 
hibits an indifferent thing to be done, yet he 
cannot change the common law by his patent, 
37 Hen. 8. £r. Patents 100. 6 Hen. 7. 4. And 
he cannot difpenfe with the common law, by 
a non obfiante^ 4 Co. 0^^. Boyom^^ cafe. And as 
to the pope, it is often faid* in the remarkable 
cafe of the bifhop of St. David^Sy 1 1 Hen. 4. 
that the pope's bulls cannot change the law of 
England. And this agrees with the rules of 
the canon law. Non valet declaratio Papa vel 
Regis in prejudicium tertii. Rebuffus in prapti be^ 
wficiorufn titul. De non toUendojus quafitum. And 
elfewbere be faith, per claufulam^ motu proprio^ 
&c. Papa non tollitjus tertii. Talis prefumitur 
fAens Papa concedentis^ qualis efi juris. Donatio 
Principis intelUgitUTj Jne prejudicio tertii. 

If 
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If therefore fuch faculty or difpenfation in 
fuch form could not be granted by the king^ 
> or by the pope, before the ilatute of faculties, 
certainly the makers of that ftatute never in- 
tended to make any faculty good, which was 
unreafbnable and againft common right, be- 
fore the flatute. As the ftatutes which confirm 
the cufloms of London^ do not confirm any 
unreafbnable cuflom which hath been ufed 
in faondon. And fb, as Littleton faith, the 
flatute of Gloucefter (hall be intended, which 
provides, that if the bufband, being feifed of 
land in right of his wife, aliens the land with 
warranty in the life of the wife, it (hall not be 
a bar to the heir of the wife, if no fine be le- 
vied in the king's court j this is to be under^ 
flood and expounded, if no legal fine be rights 
fully levied in the king's court, in which the 
hufband and wife join. For if a fine with 
warranty be levied by the hufband alone with- 
out the wife, this fhall not bar the heir of the 
wife. 

But to make this point yet more clear, the Nature and 
nature and difference of commendas warrantable difFerence of 
by the canon law was declared apd confidcred. ^^^^* 

And as to that, it was faid, ^'^\. commenda y^uJi^Q. 
tcclifia is nothing but commendatio eccUfi^e ad VirA 
todiam alterim. And therefore, Decret. cauja 
21. 9. I. //V«/. ^iplures^ the glofs faith, Com-^ 
mendare nihil aliud eji quam deponere. Thi6 
commenda or commendatio ecck&e is different ac- 
cording to the nature of the church, and the 
limitation or continuance of the commenda. For 
commenda may be ecclefia curata^ ve( non cMraf^^ 
and may be temporary, viz. for a time certain, 

as 
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as for fix months, or perpetual, viz^ during 
the life of the commendatory. A church with 
cure may not be given in comrnendam^ if it be 
not for evident neceflity, or the profit of the 
church, viz. to fupply the cure, until a provi- 
lion be made of a fufficient incumbent. And 
therefore, it was provided by the council of 
Lions ^ that a parifti church (hould not be given 
in commendantj niji ex evidenti necejjitate^ vel 
vtilitate ecclefia \ &? quod talis commenda ultra 
femefiris temporis fpatium non duraret ; £5? quod 
{ecus faSlum fuerit Jit irritum ipfo jure^ (^c. 
6 Decretal, c. Nemo. But a benefice without 
cure may be given by the canon law for the 
luftenance of the commendatory, vel ad men* 
fam. And in this fenfe the canonifts fay, that 
Commenda eft quafi, comedenda^ quia eccle/ta gu^ 
traditur in commendam quafi comeditur Gf devo- 
ratur. And fuch benefice properly may be 
given in perpetuam commendam. Summa Jumma^ 
rumj titul. Commenda^ artic. i and z. By which 
it appeareth, that the faid vicarage being a 
benefice with cure, cannot be given in perpetu- 
am commendam^ by the canon aforefaid. And 
although the glofs on the faid canon, 6 Decretal, 
cap. NemOf faith, quod ifta conftitutio non compre- 
bendit Fi>manum pontificem^ idea Romanus pon- 
tifex potefi in perpetuus commendare ; yet it 
appears alio, by that which is (hewn before, 
that the pope did not ufe nor could give com- 
mendam^ in fuch form as the faculty or difpen- 
fation aforefaid is given ; wherefore it was con* 
eluded that this faculty or difpenfation was void 
to all intents. 

But 
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fiat admitting that this faculty took effe6l^ 
and fhould be a perpetual commenda^ yet this 
tloth not make the biftiop perpetual vicar, 
fo that he (hall be perfeft incumbent of the 
feid church, and that the church fhall be full of 
him during his life. . 

For, by the rule of i our law, a church (hall ^ 

not be (aid to be full againft a comtnon per(bnj 
if the incumbent be not in by |)re(entation and 
inftitution, or by formal collation, which. a- 
inounts to prefentation and inftitutioii* But 
againft the king there (hall be no plenarty 
without pre(entation, inftitution and induftion, 
22 Hen. 6. I7r 44 Ed. 3. 3. 11 Ben. 4. 7* 
24 Ed, 3. 30. And for this redfoh a par(bii 
imparfome (hall hot plead plenarty again!? a 
ft range patron, becaufe he dbth not come inby^ 
prefentation, ^SHe^.6,20. ^gHtfi.6.21. 46/^.pL 
4. 14/^^^.8.30. See alfo the ftat. ff^e/i.zx.s. by 
which he that pleads plenarty of a chufch rtiiilt: 
(hew of what prefentation. And in Becker*^ cafe, 
13 Hen. 8. 1 2. where a matter of an hofpitalhad 
prefented himfelf to* a church, the advowfbn of 
which was appendant to the hofpital, although 
the ordinary admitted him, yet it was adjudjged 
there, th^t the prefentation being void, no 
plenarty was gained by him in the (aid church'. 
A fortiori in this cafe, this vicar;Lge fball not 
be faid full of the bi(hop of OJfor'y^ where he 
himfelf entered, and took the pofleflibn of it, 
Without being ever prefented, inflituted or in- 
duced, or without ordinary collation, or any 
1^1 ceremony. 

And therefoi^e, by the rule of the canon law 
tillb, he who corhes in by co'nithendamy non ijl 
pYitlatUi^ fed pfbUrdt'oir- tdniuwy G? eft nificifios 
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feu admintftrator^ fc? jus in ecclejid non bahet. 
6 decretal, cap. Nemo. 6f conftitut, Othobon. cap. 
de commendis ecclefiarum^foL 65. And with this 
agrees 27 Hen. 8. 15. where it isfaid, that the 
cardinal of Tork had the abbey of St. Albam in 
commendamy and yet was not abbot. 

Yet this difference was agreed, that if a 
clerk be prefented to a. benefice with cure, and 
be admitted, inftituted and indudted to it, 
fb that the church be full of him, if after- 
wards he be prefented to another benefice in- 
compatible, or elefted to a bifhoprick, and be- 
fore he be inflituted to the fecond benefice, or 
be created a bifhop, he obtains a faculty or di(^ 
penfation to retain the firfl htntfic^ per fetua com- 
mends tituloy which is during his life ; this facul- 
2' or difpenfiition (hall be of fuch efFe<5t, that the 
rft benefice fhall not be void by the acceptance 
of the fecond, or by the promotion to the bi- 
Ihoprick.but that he fhall remain full and perfect 
incumbent of the firft benefice, during his life. 
And the faculty or difpenfation in this cafe 
doth not work any wrong or injury to the pa- 
tron i for the patron Ihall not prefent again un- 
' til the next avoidance, and the church in this 
cafe never becomes void, by reafon of the dii^ 
penfation, which prevents the avoidance. Vide 
Rebuffus de praxi beneficiorum 3. part.Jignatur. 
Si papa difpenfat cum promoto ad epifcopatum^ ut 
retineat fua beneficial poterit retinere etiam qu^e 
fub patronatu laicorum /untj quia non agitur de prs- 
judicio patroniy cum non vacet beneficium ; which 
hath been adjudged, faith he, in decis. rot<e. 331, 
For the law, which ordains that the firfl benefice 
(hall be void by acceptance of a fecond, may be 
. difpenfed with ', and fo it is of the law which or- 
dains 
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dains that when a man is made a biiliopj 
his other benefices (hall be void, as Tbirnin^ 
faitti, li /f^/f. 4. 213; b. For thefe laws werd 
made by ecclefiaftical policy, and therefore the! 
fame policy niay difpcnfe with thefe laws; But 
the law which prohibits a wrong or injury to al 
third perfbn cannot be difpenfed with for the 
reafons aforefaid. And therefore the benefice; 
which is once void^ and the next avoidance of 
which devolves to the patron, cannot be takeri 
and occupied by virtue of any (iich licenfe ox* 
faculty. And According to this difference arc 
hiany cafes riikd iti our books. 
• II ffen. 4. 170. 213. 229. in tht remar- 
kable cafe of the biftiop of St. David'iy often 
cited before, it is refolVcd by Tbirnifig^ Hank^ 
ford^ and the better opinion of the book, that 
Vi^hen a prebendary of Sarum was elefted to 
the biflioprick of St. David's^ and before he 
was created a bifhop, obtained a difpenfetion o£ 
the pope to retain all his other benefices,^ not-- 
withftanding, fc?f . ^nd afterwards he is created 
arid confecrated bilhop ; that the king in thid 
cafe (hall not have quaN impedii againft the 
bifliop for the prebend, rior an gfdion oil th6 
ftatute of 25 Ed. 3. which gives the prefenta- 
tion to the king, where the pope by provifioii 
gives any benefice, the patronage of which 
belongs to a fpiritual peribn. For in both 
cafes there muft be an avoidance of the bene-^ 
fice, before the king can prefent ; whereas, in 
the cafe above, the church did not become 
void, but the incuftibent continued ixi of his 
older title. And therefore, Hankford there 
iaid, that the bifhop, upon this difpenfation to 
retain, (hould not pay firll fruits again for the 
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benefice. And if the king hath the firfl: and 
next avoidance of a beneBce, and afterwards 
grants fuch faculty or difpenfation to the in- 
cumbent to retain this benefice, notwithfland- 
ing that he (hould be created a bifiiop, atld after- 
wards the incumbent is made a bifhop, yet 
this doth not amount to a prefentation ; but 
after the death of the incumbent, the king 
fliall prefent another clerk to it -, for there was 
no avoidance of this' benefice before the death 
of the incumbent. But, on the other part, 
it was clearly refolved in the faid cafe of the 
bifhop of St. David% that if the difpenfation 
had been made after the prebendary h^ been 
created a biihop, that the prebend haa been 
void, and no faculty could enable him to retain 
it againft the king. 

And therefore, in the time of Ben. 6. when 
Henry Beaufort^ the king's grand-uncle, being 
bifhop of ^incbefierj was made a cardinal, and 
afterwards purchafed from the pope a bull 
declaratory, that notwithflanding he was made 
a cardinal) his bifhoprick of fVinchefter y^zs not 
void, wherefore he might retain it as before, 
yet it was held that the fee of Winchefier was 
void by the taking on of the cardihalfhip, 
whkh exempted the bifhop from the jurifdic- 
tion of his metropolitan. And therefore, the 
bifhop was within a pr^emuHire^ for which he 
purchafed his pardon, which is to be found 
amongft the charters, 4 Hen. 6. in arcbiv. turr. 
London. 6 and 7 EHz. Dyer^ 233. a. John 
Parkburft being elected to the biihoprick of 
Norwich^ before he was created bifhop, ob- 
tained a difpenfation of the arcbbifhop of Qot* 
Hrhury (by virtue of the ftatuto of Faciikiefr) 

to 
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to retain a parfonage, which he had before^ in 
comtnendanij pro tribus annis, . viz. a fefio fan^i 
Michaelis^ in ann^ Dam. 1560, uf^ui ad idem 
fejiumquod ejfst anno 1563 ; before the faid fir ft 
feafl of St. Michael^ he was created bifhop, 
and then he refigned his benefice ; the queftion 
was, whether the benefice becanie vacant by 
the refignation of Parkburft^ or by his promo- 
tion to the biihopr ick ; and it was adjudged^ 
that the church becanie vacant by his refigna- 
tion 5 which proves that he continued psft'ibn 
by virtue of the difpenfation until he refigned. 
See Nat, Br. 0,6. ifr. If a parfon, who hath a 
difpenfation lo hold his reAory, be created a 
bifhop, and afterwards the patron prefents a» 
incumbent, who is inftituted and induded^ 
then the bifliop may have fpotiation againft 
fuch incumbent; which proves, that, his real 
pofleffion in the parfonage always continued by 
virtue of the difpenfation. So that a faculty or 
difpenfation, to hold a benefice in perpetuam 
commendam^ is good and efFedtual to fuch per- 
fon only, who is full and perfedt incumbent at 
the time of the difpenfation made to him, and 
not to him who hath nothing in the benefice. 

ThiA appears alfo by Holiandh cafe, 4 C0. 
75. for there /. S. having the parfonage of 
North' cr take J which was above the annual va- 
lue of 8/. accepted another benefice incompa- 
tible^ fo that the firft benefice was void ; after- 
wafds he was elected to the biflioprick of Car^ 
lifle^ and before his creation, he obtained a 
faculty to retain the parfonage of North-creake 
in €ommendam^ iS fruSlus IS emolument a adufus 
fuos proprios converUre^ &c. yet it was ad* 

P 3 judged, 



a 14 3^*^ Cafe of 

judged, that this faculty did not aid him for 
the benefice that was void, for he was not 
parfon at the time of the difpenfatjon granted 
to him. 

.To the fame purpofe \% Digby^s cafe, 4 Co. 
79. /. S. parfon of Norton^ which was of the 
annual value of 8 1 was prefented to the church 
of Siainssj and admitted and inftitmed to it; 
Ijy which inftitution th^ firft benefice was void ; 
but before indudlion he obtained a qualification 
and difpenfation, ecclejiam de Staines reiperey 
C^ reiinere quoad vixerit^ &c. If was adjudged 
that the difpenfation was too late to preferve 
the firfl: benefice, which became void by the 
inftitution to the fecond. See 18 El* Dyer 347. 
^oftor lVeliorC% cafe. 

Upon all thofe reafons and authorities, they 
concluded, that this faculty or difpenfation, tQ 
take a void benefice in perpetuam commendam^ 
was void. But if a benefice be full of an in- 
cumbent, a faculty may be granted to the in- 
cumbent to retain it in perpetuam cpmmendanij 
notwithflanding he fhquld take a benefice iur 
compatible. And therefore, the Bulls of pro- 
vifion, granted by the pope, which were in the 
nature of faculties to take beneficia vacantia vel 
tiocaiura, never made the provifor able to take 
and occupy a benefice, which fhould be void, 
of his own head, without inftitution, admiflion, 
or indudion j for if he had entered in fuch 
manner, the law adjudged him an abator and 
difturber, and quare impedit lay againft him ; 
but if fuch provifor had been admitted, infti- 
tuted and indufted, then he would be re- 
moved by the ftatute de proviforibus^ 29 Ed. 3, 
44. a. and 11 Hen. 4. (213. 229. but the king 
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might remove fuch provilbr by quare impfdU^ 
after inftitution and induftion, 19 Ed. 3. Fitz. 
^are non admjfit, 7.^8. 

And fo out of all *that hath been faid before 
rcfults this difference between a faculty to take 
a benefice, and a faculty to retain a benefice, 
viz. that a faculty granted to one who is not - 
incumbent, to take a void benefice, is void, 
and a faculty to one who is incumbent of a 
benefice, to retain it, is good. An4 by confe- 
quence, this faculty, granted to the bifhop of 
OJforyy being void, the vicarage aforefaid was 
never full of him ; wherefore the king had 
good title to prefent to it by lapfe. 

But on the other part, it was argued by the 
defendant's council ; i . That this faculty, grant- 
ed in the form aforefaid, was good, and ought 
to be approved and allowed for good in this 
court. 2. That this faculty was well executed 
by the entry of the biihop into the vicarage, 
without any prefentation, inftitution or induc- 
tion. 3. That the biftiop having entered and 
occupied this benefice, by virtue of this fa- 
culty, the church was full of him, fo that no' 
title could devolve to the king by lapfe, during 
the life of the bifhop. 

As to the firft point, they argued, that this 
faculty was good, and ought to be allowed in 
this court, becaufe it is well warranted by a 
pofitive law of the realm, viz. by the ftaiute 
of 28 Hen. 8. c. 20. by which the comraiffi- 
oners have power and authority to give and 
grant at their difcretions fuch difpenfations, 
licences or faculties, for caules not repugnant 
to the holy fcriptures and laws of God, as in 
limes heretofore have been ufed and accuftomr 
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ed tp be obtained in the fee of Reami and 
that every difpenfation, licence or facuhy grant- 
ed by virtue of this act, Ihall be approved for 
good and eSeftual in iaw; in all courts and 
jurifdiAions, as well fpiritual as temporal, fcfr. 
And to prove th^t this faculty or difpenfati- 
op, granted to the bifliop of OJjfory^ was well 
• granted by the faid adt of parlianaent, it was 
ftiewn. I . That fuch faculty or difpenfation, 
was uied and accuftoaied to be granted and 
obtained in the court of Rome^ before the 
nij^king of that ftatute. 2. That the caufe, 
fpr which this faculty or difpenfation is grant-r 
cd, is not repugnant or contrary to the holy 
fcrjpture or law of God. 3. That this faculty 
is not unreafonable 01; contrary to law, but is 
^reeable to, and may well ftand with the rules 
of the law of England, 

I. And tp fhew t^at fuch faculties or dif- 
penfatipns have been ufedj to be granted in the 
court of Rome^ before the ftatute, the original 
of the commenda was firffi enquired. And it was 
iaid tha( pope Leo 4. anno dom* 848, or there- 
abouts, firft invented th^ commenda ; as ap- 
pears, lib. decret. caufd 23.. guf^. 2. where it is 
laid, unde Leo 4. fcrim^ qui plures ecclejias reiinet^ 
unam quidem tituhtamj alteram vero fuh'com^ 
mendatione tenere debet. Fqr whereas by the. 
^ncient canons and councils, a man could havei 
l)ut one benefice, and yet oy experience, it wag 
found convenient, that fcm^times, viz, in cafe 
of neceffity, or utility of th? church, a man 
may have the charge and the profits of feveral. 
benefices; this diftinftion v^^s invented and 
(flowed, th^t although; a n^i t^fjld have bi^t 
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one benefice in Htulo^ yet he might have ano- 
ther in commenda', viz. that another benefice 
might be ^commended and committed to his 
cuilody s^nd cure, until an able incumbent might 
be provided for it. ' 

But afterwards, great ^bu(e .being found in 
the granting of thefe commendas by the ordi- 
naries^ ^nptlier canon W9S made in the council 
of Lyons^ an^o domini 1 274. for reformation of 
it, a3 appear^, lib. 6. decretal, de eleH. & eka. 
poteft. cap. nemo. Nemo deinceps parochialem ec^ 
clefiam alicui non conjiituto in kgitima atate^ vel 
facerdotio commendare prafumat^ nee tali^ nijS 
unum^ & evidenti neceffitate vel , utiUtaie ecclefi^^ 
fuadenie. ffujufmodi autem con^mendam rite fqc-- 
tarn declaramus ultra femeflre temporis fpalium 
non durarcy Sic. But the glois there faith, (aa 
is (hewn, before) ijia conliitutio non comprebendii^ 
Romanum Pontificem^ ideo Romanus Poutifex pa-- 
teji perpetufi commendare^ fb that the pope, not* 
withftandingthis canon, hath power to give be^ 
aefices in perfteiuam commendam. 

And in i^(5t, fmce the faicl council of Lyons^ 
4S the pope referved to himlelf the ible power 
tio give benefices in perpeiuam commendaen^ (a 
he reduced that power inta execution, and i 
liifed and pradti&d it in all realms of Cbriften- 
dom.; efpegially the popes who relided at Aioig^^, 
nofi in. Fr/mc/j, in, the times of Het^ a« Ed. i. 
Md. 2. and J^. 3. west very libfsral, not only 
in granting of provifions, (againft which oui 
ftatutcs were made in the times of Ed. x.. and 
Ed, 3.) but in giving alt fi;>rt9 of ecclefiaftical 
b^neiipes i^. commendiim. perpetuam. And al- 
though at firit this waa done to iupport the 
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dignity of the cardinals, as was profefled by 
pope Clement 6. in his epiftlc to Ed. 3. (which 
is in fFalfingbanCs hiftoryt/?/. 150. b,) yet af- 
terwards thefe graces were purchafed by other 
ecclefiaftical perfons, of all degrees, in all na- 
toons of Chriftendom, and efpecially in Eng- 
land and Ireland ; for we abound in domeftick 
examples of this point, viz. that fuch faculties 
or difpenfations, to hold ecclefiaftical dignities 
in commendam perpetuamy were granted and ob- 
tained in the court of Rome. 

In the time of Hen. 3. afmo dom. 1253. 
(Malt. Paris hift..magn. 848.) the great clerk, 
Robert Groftbead, who ftrenuoufly oppofed the 
pope's provifions, complained of this new pro- 
viiion by way of commenda. Qeterum^ faith 
he, quod videre non con/uevitj coneedit papa^ ut 
aliquis epifcopatum obtineat^ nee tamen epifcopus 
extftatj fed eleStus fempiternus. And by the 
fame Matt. Par is j in the fame hiftory, 9 1 4, 
it is recorded, that anno dom. 1257, y£gfdius 
de Bridlefordy eleSIus Sarijburienjisj manifefiavit 
palamj quod Roma firenuh impetraverat^ ut fci^ 
licet liceret ei priftinos redditus retinere, ac etiam 
decanatiim^ quod nuper novum habebatur^ fed jam 
toties permijfum nulli ftuporem generavit. 

After this, it appears by the book 41 Ed. 3. 
5. that one W. having a prebend in the cathe- 
dral church of Sarum^ the pope, before his 
confecradon, gave him his benefices which he 
had before, and the king reciting this gift of 
the pope, granted him his temporalities; on 
which it was adjudged, that this prebend did 
not become void, but that the bilhop Ihould 
retain it after his confecradon. 

It 
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It appears alfo, in the faid cafe of the biftiop, 
of St. David'Sy 1 1 Hen. 4. often cited before, 
that in the time of Ed. 3. Edmund^ the monk 
of Bury^ who was attendant in the court of 
Ed. 3. had feyeral benfices by fuch difpenfa- 
tion, as is obferved there by Tbiming^ faJ. 
%zg, b. Alfo, Hdnkford faith in the fame cafe, 
foi 191. tf. that it hath been feen, that a man 
was abbot of Glaftonburyy and bifliop alfb of 
another church, and had the jwflefTion and dig- 
nities of them at one and the fame time. 

Alfo, the principal cafe of 1 1 Hen. 4. (hew- 
eth, th2X Hen. Chicheleyy (who. was afterwards 
archbiftiop of Canterbury^) being a prebendary 
in the cathedral church of Salijburyy was elec- 
ted bifliop of St. David^Sy and before his con- 
fecration, the pope, reciting by his bull, that 
he waiJ eledled bifliop of St. David* s^ granted 
to him faculty and power to hold and enjoy all 
his other benefices, until he fliould otherwife 
ordain, ^c. See Nov. decifion. rota. 331. this 
fame point, which was argued, 1 1 Hen. 4. well 
debated^ 

And that thefe faculties or difpenfations, 
to hold benefices in commendantj were granted 
in the court of Rome in the time of Hen. 5. 
appears in Linwood^ lib. 3. de pr abend, cap. 
Audiftisj verb. Difpenfatione. And in the time 
of Hen. 6. Henry Beaufort^ the. king's grand- 
uncle, being made a cardinal, obtained a dif- 
penfation of the pope, to retain the biflioprick 
of Winchefier in commendam^ as is before fliewn. 
And although it was then held, that this diP- 
penfation came too late, it being granted after 
fhe bifliop was created a cardinal, yet after** 
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wards, in the time Hi Hen. 8. cardinal ff^^t/ey^ 
having before he was created a cardinal, ob- 
tained a bull of the pope, to retain the arch- 
biflioprick of Tork as perpetual adminiftrator, 
and the abbey of St. Albans in perpetuam com- 
mondam^ he held both during his life, by 
virtue of this difpenfation ; fee 27 Hen. %. 

By thefe examples and authorities, it is ma- 
nifeft, that, before the making of the ftatute of 
faculties, fuch difpenfations were had and 
obtained in the court of Rome^ to hokl in 
ilomm nJam ecclefiaftical benefices in England. 

And as to this realm of Ireland^ thefe di{^ 
penfations of the pope were fo frequent here, 
that in the time of Ed. 4. a fpecial aft of par- 
liament was made againft commendams^ granted 
by the pope to ecclefiafticks of this tealm. 
See the ftatute of 7 Ed. 4. c. 2. by which, it 
is recited. That now of late divers men of 
holy church', fuing to the court of RomCy have 
porchafed bulls frorti the holy father the pope, 
to have as well abbeys, priories, and other 
dignities, as paribnages, and vicarages in com-- 
mendanty to the extinguiftiment of divine fcr- 
vice,&f r. and by which it is ordained, that whaty 
foever man of holy church do purchafe any 
naanner of dignity, parfonage, or vicarage by 
bulls of the pope, to hold in commendanfj ana 
the faid bulls, parfonages, or vicarages do ac- 
cept ; he fh all be out of the king*s protedli- 
on, i^c. And that no pardon or licence of 
the king made, or to be made, be avtnlable in 
this behalf, but be utterly void^ if it be not 
by aft of parliament. And this fpecial aft 
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agatnfl: the pope's commendams was made in 
this realm, becaufe the ftatutes, made againft , 
provifors in the time of Ed, 3^, fpeak only of 
refervations, collations and providohs of the 
pope, which words do not extend to comment 
dams^ as Hankford held, 1 1 Hen. 4. 213* tf. 

2. The caufe,for which this faculty or dit 
penfation was granted, is not repugnant or 
contrary to holy fcripture or law of God. ^ For 
plurality of benefices is not prohibited by tlitt 
fcripture or law of God \ but on the contrary^ 
there is an exprefs text, i Tim. c. ^. which 
faith, Let the elders that rule wellj be counted 
worthy of double honour ; for the fcripture faith, 
Ifbou (hall not muzzle the ox, that trendeth out 
the corn, &c. And there is another text, i Tm. 
c. 3. which faith, that a bijbop muft be given to 
bofpitality \ and the principal caufe of granting 
this facidty, was to enable the bilhop to main- 
tain hoipitality •, as all appropriations and 
unions were made for the fame caufe. Alfo, 
the office, which a bifhop hath in the cliurch, 
is of great dignity, * which dignity cannot be 
fupported without countenance and mainte- 
nance. Wherefore, when the revenues of the 
bifhoprick are not iufHcient, the ecclefiaAicai 
policy, which gives a competent addition^ by 
way of commendam^ ihall not be faid to be re- 
pugnant or contrary to the law of God. 

Alfo, it may well ftand with realon and 
religion, that a biihop may have and retain a 
particular benefice with cure within his own 
diocefe, becaufe he bath the general cure of 
all ehurches there \ habet curam anmarum ; 
wherefore^ on every inftitution^ he faith^ ac-^ 

dpi 
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tipe tut am tuam et meant. And on this realbil^ 
in antlcnt times, feveral rcdtories with cure have 
been appropriated to biihopricks ; as the rec- 
tories of Efimean and Hambleden are appropriate 
ad menjam epifcopi JVinton^ and the bifhop o£ 
Salijbury hath feveral redtories appropriate to 
his fee. In like manner have the primate and 
the archbifhop of Dublin^ in this kingdom, 
certain redtories appropriate ad menfam^ in their 
feveral diocefes. And in fadt, before the divi- 
iion of pariihes, every biOiop had the diftri^ 
bution of all the titties within his diocefe^ 
as Beda (aith in his ecclefiailical hiftory, lib. 
I. r. 28. 
3. This faculty or difpenfation (although 
^ difpenfationes non debent trabi ad communem le^ 

gemy as the canonifts fay) is not repugnant to 
the rules of the common law of England ; for the 
common law oi England doth not prohibit plura- 
lities, nor make the inferior benefice void, if the 
incumbent be created a bifhop ; but the antient 
ecclefiaflical law of England^ with which the 
king could always difpence, by the rule of the 
common law, as is fhewn before ; 1 1 Hen, 4. 
213. a. b. Plowd. Comment. Grendan^s cafe 503. 
^•11 Hen. 4. 12. a. 

And note, that the faid flatute of 7 Ed. 4. 
r. 2. enadled in this kingdom, which ordains 
' that he who purchafeth the pope's bull, to 
hold a benefice in commendam^ fhall be out of 
the king's protedtion, provides alfo, that the 
king's pardon or licenfe fhall not be available 
in fuch cafe ; which implyeth, that the judg- 
ment of the parliament then was, that the 
king's licenfe fhould be available by the rule 

of 
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of the common law, in fuch cafe, according 
to the opinion of Hankford^ 1 1 Hen. 4. cited 
before. And it was good reafon, that the 
king might difpence with the ecclefiaftical law^ 
touching benefices, becaufe the king and his 
lay fubjedts were- the donors of all benefices 
to ecclefiaftical perfons ; and therefore. Mars. 
Patavinus calls the benefices of the church elee- 
mofynas laicorutn. 

But the truth is, that fuch faculties or di^ 
penfations,. granted by the pope, touching 
ecclefiaftical benefices in England^ were always 
againft the law of England ; for it was a mere 
ufurpation upon the crown of England^ before 
the ftatutes made againft provifors. And thefe 
ftatutes were made in declaration* of thex:om-« 
mon law in this point; 12 Ed. 2. Rtz. ^are 
imp. i6g. 19 £d. 2. Fiiz. ^uare non adm. 7. 
15 jEd. 3. Fitz. §uare imp. 160. 21 Ed. 3. 40. 
i-i Hen. 4. 230. a. 

And as to the injury which is fuppofed to be 
done to the patron, by the granting and exe- 
cuting of this faculty in this cafe, it is mani- 
feft, as this cafe is, that the patron is not 
prejudiced ; for the bilhop did not enter into 
the vicarage, until it had been void, per tempus 
femelire^ and fb a title accrued to him to collate 
to it by lapfe ; and on this reafon, Rebuffus 
lib. de praxi beneficiorum^ puts a rule, ^od 
quando laid patroni non prafentaverint infra tern-- 
pus djure prafixum^ it a quod collatio devolutajit 
ad Juperiorem per lapfum temporisy papa dejure 
providere potejl^ fine derogatione jurii patrona* 
ius laicorum. 

Secondly, 
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Secondly, it was argued by the council fof 
the defendant, that this faculty was well exe- 
cuted by the acceptance of and entry of the 
biihop into the faid vicarage, without prefen- 
tation, inftitmiqn or indudtidn ; for thefe a(5lsi 
, or cercnioriies arc not always of neceffity to be - 
ufed in conferring of a parfbnage or vicarage, 
which may be well done fevcral ways without 
preientation, inftitution and induction ; i. By 
way of appropriation ; z. By way of union ^ 
3. By way of permutation ; 4. By way of com^ 
mendam 5 and heretofore, when the pdpfc ufurp- 
cd jurifdidion in England^ by a 5. way, viz, by 
way of provifion. ' 

i. As to appropriation, fee Plowd. Comm^ 
500. a. 503. "a. Grendon*sc^{h, where it appear^ 
that the king (who had fufficient authority 
to do it, as Plowd. , there faith) did, in his 
patent of appropriation there, diipence with 
admiflion, inftitution and induction, and give 
powet^ to the dean and chapter of IVigorn^ to 
whoni the appropriation was made, to enter into 
the parfonage, and retain it, without other ce- 
remony i and this was refolvcd and adjudged 
a good difpenfatlon in tha( cafe. See the form 
of the patent of appropriatibn in the faid cafe 
of Grendon^ Pltswd. Comnt. 494, a. jlnd com- 
pare it with the faculty above. For there is a 
great refemblance, as it feems, between a com- 
menda. pierpeiua and appropriation ; the differ- 
ence is in the time of continuance 5 for a- com- 
menda perpetua^ is during the life of the com- 
mendatory, only, and the appropriation is in 
perpetuity. 

2. As to union, fee 11 Hen. 7. 8. where a 
chapd being full of an incumbent, was united 

to 
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to Magdalen College in Oxford^ and afterwards 
the incumbent refigning, the prefident and 
fcholars entered into the chapel, without other 
donation or induction ; and this agrees with 
Rebuffus iyi reguld de unionibus^ where he faith^ 
fojfeffio apprehendi poteft proprii autboritate in 
unione ; fee alio, 50 Ed. 3. 27, 40 Ed. 3. 48. 

3. As to permutation, fee 2 Hen. 4. i\. a, 
where it is (aid, that on permutatbn, entry is 
lawful without more. See alfo, 21 Ed. 3. 6, 
7. Csf Rebuffus in praxi beneficiorum^ tit. de col^ . 
lationibus^ 663. quot/unt requifita ik pernrntati- 
one beneficiorum. 

And it was faid, that fuch faculty to take bene-^ 
Jicium vacaturum^ after the death of the incum- 
bent, was like to a grant of a reverfion of land, 
after the death of a tenant for life ; in which 
cafe, although the. tenant for life ought to 
have livery of feifin, yet the grantee of the re- 
verfion, after the death of the tenant for life, 
may enter propria auSoritate^ without fuch ce? 
remony of livery. . ; 

It was alfb faid, -that the law will difpenf^ 
with formal in(litution» collation or indudtioa 
in this cafe, becaufe the biihop himfelf is tp 
be invefted in the benefice, and therefore his 
acceptance and entry is (iifficient ; as the cowlr 
mon law di(penfes with exprefs attornment^ 
where the xeverfion is granted to him wbp 
ought to attorn, i^nd with a£tu2^1 delivery of th9 
legacy, where the legati^ie is made executor, 
(who may pay himf&t by way pjf retainer) 
and with affignment of dower, where the wife 
is guardian in focage^ and M4y endow herfelf 
de la pluis beak. 

Q And 
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And as in antient times, the pope^^s provi- 
fion amounted to collation, and thereon the 
provifor might enter, as is holdcn in PUwd. 
500. and in 1 1 Hen. 4. 220. where Hankford 
&ith, that a provifion is as inftitution, and ac- 
ceptance as induftion -, fo this faculty to take a 
benefice, with the bifhop's acceptance and en- 
try, amounts to collation and indu(?lion. 

Laftly, it was argued by the council for the 
defendants, that when the bifhop entered and 
occupied this benefice, by virtue of this facul- 
ty, immediately the church was full of him,^ 
and fo no title of prefentation was devolved 
to the king by lapfe, during the life of the 
bifliop. 

And to prove this laft point, they (aid that 
he who hath a benefice by canonical title, is a 
full and perfect incumbent, and the church is 
full of him ; but he who hath a benefice, by 
virtue of a commenda ferpefua^ hath it by ca- 
nonical title ; and therefore, fuch commenda- 
tory is full and' perfect incumbent, and the 
church is full of him. To prove this argu- 
ment, Linwood was cited, de filiis prefbyt, cap. 
am ajure^ verb, ullo tituto^ where he defineth 
canonical title in this manner ; Titutus canoni- 
eus eft JUS fpirituate^ five caufa babendi beneficium 
ecclej/iafiicum^ qui poteji effe per vi&m inftitutionisy 
'eollatiofiisy elehiqnis^ cotrimendie^ vel akerius pro- 
vitionis^ £( in c$hftitut.Ottbob6Hi annexed to Lin^ 
'wood^cap. Miferabilisj ^trb, Commendare^fol.6^. 
it is faid, qucit babens cammenSam babet titiilum 
canonicum approbatum a jure propter neceffitatem 
v^utilitatem''ecekfiaJ^i^o^^conceJIJH commenda^ ec^ 
(Ufia nott vacat. 

And 
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. And therefore, as admiffion and inflitution 
alone rnake a good tide and plenarty againft 
common perfons, and inftitution and indudi- 
on, or inftallation, make a good title ^ainft 
the king, 22 Hen. 6. 27. 44. Ed. 3. 3. and 
without fuch title, a man (hall not have a writ 
to the biihop in quare impedifj 3 3.//!? v. 6. i. 
12 Hen. 4. 1 1. 22 Hen. 6. 44. 45. 19 Ed. 4. 9. 
fo a commenda^ which amounts to admiilion 
and inftitution, and the entry of the commen- 
datory by virtue of the commenda^ is a good 
title, and maketh plenarty in this cafe. And 
this jus fpirituaUy five caufa babendi beneficium 
eccle/iafticum^ is called a title, becaufe qui titu- 
lum habet ad beneficium as Rebuffus faith, poteji 
nominari &f fubfcribi fub tiiulo tllius beneficiiy 
aieo ut beneficium fuum did pojfit. Et babet in 
eo plenum jusj 6? fruSus fuos facit^ ut maritus 
babet jus in uxore fcf omnibus bonis ejus. 

But where it is faid, that a man hath a 
canonical title by virtue of a commenda^ this is ^ 

to be underftood of a commenda perpetua^ arid 
not of a commenda temporalis ; for a commenda 
temporalis is only a fequeftration, ar.d may be 
granted by every ordinary for fix months, as 
is before (hewn. And therefore fuch com- 
mendatory non eft pra/atuSj nee maritus ecckjia^ 
nee facit fruStus fuos ^ fed eR adminiflrator tantum^ 
& culios ecclefia. And fuch commenda non efi 
titulus, nee facit titulum^ fed eft quoddam depoji- 
tum^ until a fufficient incumbent be provided 
for the church ; and therefore fuch commenda 
is commonly granted when the patron doth not 
prefent an able per(bn, or when the church is 
litigious. • 

0^2 But 
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But a commenda perpeiua, which contintieth 
duf ii^ the life of the commendatory, cannot 
be granted by any inferior ordinary, but only 
by the pope, in fuch country where he hath 
jufifdi^tion, or by the king or his delegates in 
this realm ; and this commenda is a canonical 
title ; nam militat eadem ratio in perpetuis com- 
mendis qude in aUis tituUs \ lib, 6. de ele^ionibus, 
cap. Nemo. And fo it hath been often ad* 
judged iii the roia^ as Gomes (aith in Regui de 
triemati pofftffore^ where he argues this point, 
pro iS contra^ at large ; and faith, that the fa* 
cuky of a perpetua commenda ejt ampliffima dif- 
pofiiiOy ^ babet ubertatem verborum^ viz. licen^ 
tiam 6? facultattm fruSus omnes percipiendi 6f in 
proprios ufus convertendi^ &c. ^e verba impor- 
tant coUationem & titulum^ & nonfimplex depo- 
Jitum. And further he (aith, ille diciiur verus 
& legitimus titulus^ qui a lege^ vel bomine potefiar 
urn babente^ eft concfJJuSj iSJigna veri £s? legiti- 
mum tituU funt^ perpetuitas^ (^ fruBuum dif- 
pofttio^ quee duo concurrunt in commenda perpetua. 
And he alio faith there, quod permutado potefi 
^ffe de commenda perpetua ad 4:ommendam perpetu- 
^m, ef de tali commenda bttbet iitulum^ (^ quod 
talis commendatarius poUjt locare omnia bona ec- 
chjia \ quod commenda eft inftar collatiomSy (^ 
Jicut refervatio. papx Vacat per coUationem^ fie 
per commendam perpetuam ; /ecus per temporalem : 
quodque per commendam perpetuam beneficium definit 
vacare^ tS fit plenum^ quqfi per yiam collati^ 
cnis. 

Rebnffus alfo in libr. de proMt beneficiorum^ 

135. agrees with Gomes'^ where he faith, per 

♦ mortem commendatarii perpetui beneficium vacate 

non 
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non ui priusj fed per mortem^ tf b^ec eft praxis 
in Francia. Commenda perpetua permutari potejt 
£um tiiuloy quod fapius vidi. Commendatarius 
perpetuus fruSlus recipit^ confert^ locate ac alia 
omnia facity Jicut babens titulum. Commenda 
perpetua non poteft revocari. 

It was moreover obferved, that in the canon 
law, there are two forts of vicarages, vicaria 
temporalis y 6? vicaria perpetuai A vicaria tempo^ 
ralis was compared to a commenda temporalis^ 
becaufe fuch temporal vicar non babet titulum^ 
fed fervit alieno nomine^ 6? proprie cur am non 
babet 5 fecus eft de vicarii perpefudj qu^ eft in^ 
compatthilis cum alio beneficio^ &f babet curam 
animarum^ & talis vicarius babet titulum ca- 
nonicum ; and quare impedit lieth of fuch per- 
petual vicarage, F. N. B. 32. k Reg. $i.a. 
and fuch vicar Ihall (hall have Jms ntrum of 
land annexed or given to him perpetually, by 
the flat of 14, Ed. 3. c. 17/ (ki^oEd. 3. 28. i. 
where Fincbden faith, that although it hath been 
-hoMen, thatayicar fhall not nave an aflion 
for his pofleffiorts againft any perfon, yet the 
law is changed in that point, and with reafbn, 
when he is endowed to him and his fuccefibra 
perpetually. 

And this was the fubftance of the arguments 
on each fide in this cafe 5 for no judgment hath 
been yet given in it. The attorney-general, and 
Bolton recorder of Dublin^ and Oliver Euftace 
the civilian, were of council with the king's 
clerk ; and William Talbot^ James Briver^ and 
John Haly dodtor of the civil law, with the 
defendants. 
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The Conviction and Attainder 
of Robert Lfllor Prieft, being indidted 
upon the ftatute of 16 Rich, %• cap. 5# 

[Publi(hed originally in Englijb.l 

Of what qua'. ^Tp HIS Rebert Lalor^ being a native of this 
l«ty and credit X kingdom, received his orders of prieft- 
^^ Zw- jjQQ^ above thirty years fince, at the hands of 

one Richard Braiy^ to whom the pope had gi- 
ven the title of bifhop of Kilmore in Ulfter ; 
^nd for the fpace of twenty years together, 
his authority and credit wa$ not mean within 
the province of l^injter. He had al(b made 
his name known in the court of Rome^ and 
held intelligence with the cardinal who was 
protedlbr of this nation, by means whereof he 
obtained the title and jurifdidtion of vicar-gene- 
ral of the fee apoftolick widiin the archbiOiop- 
'"^' rick of Dublin^ and the bifhoprjcks of X/7- 

dare and Femes. This pretended jurildiftion, 
fsxtending well nigh over all the province of 
Leinfter^ he cxercifed boldly and fecurely many 
years together, until the proclamation was pub- 
^ ' lifhedj \vjiereby all jefuits and priefts ordained 

by 
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by forefgn authority were commanded to de- 
part out of this kingdom by a certain time 
prefixed. After which time he began to lurk 
and to change his name ; howbeit at lall he 
was apprehended in Dublin^ and committed to 
prifbn in the caftle there. Upon his firft exa« His appre- 
mination^ taken by the lord-deputy himfelf, he henfion and 
acknowledged that he was a prieft, and ordained ^^^^Exami- 
by a popilh titulary biftiop ; that he had ac- ^ 
cepted the title and office of the Pope's vicar- 
general in the three diocefes before naraedt * 
and had exercifed fpiritual jurifdi£lion in ford 
fofijcientia \ and in fundry other points he 
maintained aftd juftified the pope's authority t 
only he faid, he was of opinion that the pope 
had no power to excommunicate or depofe'his 
majefty, becaufe the king is not of the pope's 
religion. 

The next term after he was indidled upon His firft in- . 
the ftatute of 2 Eliz. enadted in this realm diftment and 
againft fuch as Ihould wilfully and advifedly coavidion. 
maintain and upAiold the jurifdiftion of any 
foreign prince or prelate in any caufes ecclefi- 
aflicai or civil within this realm. By which 
ftatute the firft offence of that kind is punifhed 
with lofs of goods, and one year's imprifbn- 
ment 5 the fecond offence incurreth the penalty 
of the Pramunire ; and the third offence is 
made high trealbn. Upon this indidment he 
was arraigned, convifled and condemned, and 
fo rcfted in prifon during the next two terms 
without any farther queftion. rie then made 
petition unto the lord- deputy to be fet at li- 
berty : whereupon his lordfhip caufed him to His fecond 
be examined by Sir Oliver St. John^ Sir James E"mination* 

' QL4 FutUr-^ 
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Fulkrton^ Sir Jeffery Fenton^ the attorney and 
iblicitor general. At firft he made fome eva- 
five and indireft anfwers ; but at lad volunta- 
rily and freely he made this enfuing acknow- 
ledgment or confeffion, which being fet down 
in writing word for word as he made it, was 
advifedly read by him, and fubfcribed with 
his own hand, and with the hands of thofe who 
took his examination ; and afterwardis he con- 
firmed it by his oath before the lord deputy 
find council 

The Confeffioii or Acknowledgment of Robert 
Lalor prieft, made the 2 2d of December^ 
1606. 

Hisconfeffion THIRST, he doth acknowledge that he is 
iL!^^^" X not a lawful vicar-general in the diocefes of 
led^tncBt ^j^iif^^ Kildare and Femes, tod thinketh tn his 

conicience'that he dinnot lawfully take upon him 
the faid oflSce, ' . 

ium, he doth acknowledgl^ our (bvereign 
lord, kii^ James that now is, to be his laSvml, 
chief and fqpreme governor in, all caufes, as 
Well eqclefiaftical as civil, arid thdt he is bound 
m confcience to obey him in all the faid caufes ; 
tod that neither the pope, nor any other fo- 
reign prelate, prince or pbtentate, hath any 
^ power to controul the king in any caufe eccle- 

uaftical or ctvil within this Kingdom, or any of 
liis majelly's dbriiinions. 

Item^ he doth in his confcience believe, ttiat 
all bilhops ordained and ftiade by the king's 
authority within any of his domiilibns are law- 
Tu| bifhops 5 tod that no bilhop made by the 

• pope. 
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pope, or by any authority derived from the 
pope, within the king's dominions, hath any 
power or authority to impugn, difanul or con- 
troul any aft done by any bifhop made by his 
majefty's authority as aforefaid. 

Item^ he profefleth himfelf willing and rea- 
dy to obey the king, as a good and obedient 
fubjedl ought to do, in all his lawful command- 
ments, either concerning his fundlion of prieft* 
hood, or any other duty belonging to a good 
fubjeft. 

After this confeffion made, the (late here 
had no purpofe to proceed againft him ifeverely, 
either for his contempt of the proclamation, or 
offence againft the law : fo as he had more li- 
berty than before, and many of his friends had 
^cefe unto him ; who telling him what they 
heard of his confeffion, he proteftcd unffo them, 
that he had only acknowledged the king's civil 
and teniporal power, without any confeffion or 
admittance of his authority in fpiritual caufes. 
This being reported unto the terd-deputy by 
fundry gentlemen, who gave faith unto what he 
faid, his Ibrdftiip thought fit, that fitice he had 
incurred the pain of Fratmunire^ by cfxercifmg 
.iepifc<$pai juriididtioh; is vicar-getler^l to the 
pope-that he IhouM he attainted of that of- 
rence, as well to m^ke him an exiwiple to 
others of his profeffion, {for almoft in every 
diocefe of this kingdom there is a titulary 
bifhop ordained by the pcfpe ;) as ahb that at 
the time of his tryal, a juft occafion might be 
taken, to publifli the confeffion and acknow- 
ledgment which he had voluntarily made, 

figned, 
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figned, and confirmed by oath before the lord- 
deputy and council, who have likewife fubfcrib- 
ed their names as witnefles thereof. 

Hereupon, in HilL term, 4 Jac. an indidt- 
ment was framed againft him in the King^s- 
bench upon the flat, of 16 Rich. 2. cap. 5. con- 
taining thefe feveral points. 
The India- i. That he had received a bull or brief 
""* ^if ^^ purchafed or procured in the court of Rome^ 

on 6 krViTz! ^^^^^ "^^^ ^^ ^^^^^ ^'^ touch or concern the 
' king's crown and dignity royal, containing a 

tommiffion of authority from the pope of Rome 
unto Richard Brady and David Magragh to 
conftitute a vicar- general for the fee of RomCi, 
by the name of the fee apoftolick, in the fe- 
veral diocefes of Dublin^ Kildare and Ferns^ 
within this kingdom of Ireland. 

2. That by pretext or colour of that bull or 
brief he was conftituted vicar-gen^ral of the 
fee of Rome^ and took upon him the ftile and 
title ot vicar-general in the faid feveral dio- 
cefes. 

3. That he did exercife ecclefiaftical jurif- 
didtion as vicar-general of the fee of Rome^ 
by inftituting divers perfbns to benefices with 
cure of (buls, by granting difpenfations in cau- 
fes matrimonial, by pronouncing fentences of 
divorce between divers married perfens, and 
by doing all other ads and things pertaining to 
epifcopal jurifdidtion, within the (aid feveral 
diocefes, againft our fovereign lord the king, 
his crown and dignity royal,, and in contempt 
of his majefty, and difherifon of his crown, 
and contrary to the form and effeft of the fta- 
tute, (^c. 

Ta 
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To this indidment Lalor pleaded, not guil- 
ty; and when the iffue was to be tried, the 
name and reputation of the man, and the na- 
ture of the caufe, drew all the principal gen- 
tlemen both of the Pale and Provinces that 
were in town to the hearing of the matter. 
At which time a fubftantial jury of the city of 
Dublin being fworn for the trial, and the points 
of th^ indictment being opened and let forth 
by the king's fcrjeant ; the attorney general 
thought it not impertinent, but very neceflary, 
before he deicended to the particular evidence 
againft the prifoner, to inform and fatisfy the 
hearers in two points. 

1. What reafon moved us to ground this in* 
didlment upon the old ftatute of 1 6 Rich. 2. 
rather than upon (bme other later law made 
fince the time of king Hen, 8. 

2. What were the true caufes of the making 
of thi§ law of 1 6 Rii'h, and other formal laws 
againft provifbrs, and fuch as did appeal to the 
court of Rome in thofe times, when both the 
prince and people of England did for the moft 
part acknowledge the pope to be the thirteenth 
apoftle, and only oracle in matters of religion, 
and did follow his doftrin^ in moft of thofe 
points wherein we now diflent from him. 

I . For the firft point, we did purpofely for^ 
bear to proceed againft him upon any latter law, 
to the end that luch as were ignorant might be 
informed, that long before king Hen. 8. was 
born, divers laws were made againft the ufur*- 
pation of the bifhop of Rome^ upon the rights 
of the crown of Engiafid^ well nigh as (harp 
and ftvere as any ftatutes which have been 

ipadc 
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made in later times ; and that therefore w^ 

made choice to proceed upon a law made nlor^ 

than 200 years pafl, when the king, the lords 

and commons, which made the laws, and the 

judges which did interpret the laws, did for 

the mod part follow the fame opinions in reli* 

gion which were taught and held in the court of 

Rome. 

The true 2. For the fecond point, the caufes that 

?"^^ K^ T" ^^^^ ^^^ almoft enforced the Englijb nation 

l!I-"w; pv^*!; to make this, and other ftatutes of the fame 

or loKiCb. 2. i» 1 i% ' 1 

and Other fta- nature, vTcre of the greatelt importance that 
tutesagainft oould poilibly arife in any ftate. For thefe 
provifors. laws were made to uphold and maintain the 

fovereignty of the king, the liberty of the 
people, the common law, and the common* 
weal, which otherwife had been undermined 
and utterly ruined by the ufurpation of the biilhop 
of Rome. 

For albeit the kings of England were abfo- 
lute emperors within their dominions, and had 
under tnem as learned a prelacy and clergy, 
as valiant and prudent a nobility, as free and 
wealthy a commonalty, as any was then iii 
Chriftendom ; yet if we look into the ft ones 
and records of thefe two imperial kingdoms, 
we fhall find, that if thefe lawsr of provifion 
and framnmre had not been made, they had 
loft the name of imperial, and of kingdoms 
too, and had been long fince made tributary 
provinces to the biftiop of Rime^ or rather part 
of St, Piter^s patrimony in demefift. Our 
kings had their feepters wrefted out of their 
hands, their crowns fpumed off from their 
heads, their necks trod upon, they had been 

made 
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made laquies or footmen to the billiop of 
Rome^ as fome of the emperors and French 
kings were ; our prelates had been made his 
chaplains and clerks, our nobility his vaiTals and 
fervants, our commons his flaves and villains, 
if thefe ads of manumiffion had not freed 
them. In a word, before the making of thele 
lawis, the flourifhing crown and commonwealth 
of England was in extreme danger to have 
been brought into mod miferable fervitude and 
flavery, under colour of religion and devodcm 
to the fee of Rome. And this was not only 
feen and felt by the king, and much repined 
at and protefted againft by the nobility, but 
the commons, the general multitude of the 
fubjeds did exclaim and cry out upon it. For 
the commons of England may be an example 
unto all other fubje^ in the world in this, 
that they have ever been tender and fenfible of 
the wrongs and diflionours offered unto their 
kings, and have ever contended to uphold and 
maintain their honour and fovereignty. And 
their faith and loyalty have been generally fuch, 
(though every age hath brought forth fome 
particular monfters of difloyalty) ias no pretence 
of zeal or religion could ever withdraw the 
greater part of the fubjeds to fubmit them- 
(elves to a foreign yoke, no not when popery 
was in her height and exaltation ; whereof this 
z£t and divers others of the fame kind are clear 
and manifeft teftimonies. For this a£t of 1 6 T^c ftatutc of 
Rich. 2. was made at the prayer of the com- ^^*^j^^ 
mons : whidi prayer they make not for them- p^^j ^f ^ 
felves, neither (hew they their own (elf-love commons, 
therein^ (ag in other bills which contain their 

gric- 
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grievances) but their love and zeal to the king 
and his crown. When after the Norman con- 
queft they importuned their kings for the great 
charter, they fought their own liberties ; and 
in other bills preferred commonly by the com- 
mons againft fheriffs, efcheators, purveyors, 
or the like, they feek their own profit and 
eafe ; but here their petition is to the king, to 
rhake a law for tne defence and maintenance 
The cffea of of his own honour. They complain, that by 
theftat.of i6 bulls and procefles from Rome^ the king is de- 
R 2. cap. $, prived of that jurifdidtion which belongs of 
right to his imperial crown ; that the king doth 
lofe the fervice and counfel of his prelates and 
learned men by tranflations made by the bifhop 
of Rome ; that the king's laws are defeated at ' 
his will, the treafure of the realm is exhaufted 
and exported to enrich his court ; and that by 
ihofe means the crown of Englandy which hath 
ever been free, and fubjedt unto none, but im- 
mediately unto God, Ihould be fubmitted unto 
the bifhop of Rome^ to the utter deftfuftion of 
the king and the whole realm ; which God de- 
fend, fay they ; and thereupon, out of their 
exceeding zeal and fervency, they offer to 
live and die with the king in defence of the 
liberties of the crown. Andlaftly, they pray 
and require the king by way of juftice, to exa- 
mine all the lords in parliament, what they 
thought of thefe manifeft wrongs and ufurpa- 
tions^ and whether they would ftand with the 
king in defence of his royal liberties or no. 
Which the king did according to their Peti- 
tion ; and the lords fpiritual and temporal did 
all anfwer, that thefe ufurpations of the bifhop 

of 
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of Rome were againft the liberties of the crown, 
and that they were all bound by their allegi- 
ance to {land with the king, and to maintain 
his honour and prerogative. And thereupon 
it was enadted with a full confent of the three 
eftates, That fuch as (hould purchafe in the 
court of Reme^ or elfewhere, any bulls or pro- 
cefles, or other things which might touch the 
king in his crown and dignity royal, and fuch 
as mould bring them into the realm, and fuch 
^ (hould receive them, publilh them or exe- 
cute them, they, their notaries, prodtors, 
maintainors and counfellors, Ihould be all out y 

of the king's protection, their lands and goods 
forfeited to the king, their bodies attached if 
they might be found, or elfe procefe of pr^emu- 
nire facias to be awarded againft them. Upon 
thefe motives, and with this affection and zeal of 
the people, was the ftatute of 16 Rich. 2. made, 
whereupon we have framed our indidtment. 

Now let us look higher, and fee whether the 
former laws made by king Ed. i. and king Ed. 
3. againft the ufurpation of the biftiop of Rome 
were not grounded upon the like caufe and 
reafon. The ftatute of 38 Ed. 3. cap, i. ex- 
preffing the mifchiefs that did arife by breves of The efiVa of 
citation^ which drew the bodies of the people, ^^e ft*^- of 38 
and by bulls of provifion and refer vation of ec- ^'* 3- <«/• «• 
clefiaftical bencnces, which drew the wealth of 
the realm, to the court of Rome^ doth declare, 
that by thefe means the antient laws, cuftoms 
and franchifes of the realm were confounded, 
the crown of our (bvereign lord the king di- 
miniftied, and his perfbn falfely defamed, the 
treafure and riches of the land carried away, 
the fiibjedls of the realm ri'^^^^ed and impo- 

verilhed 
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verifhSd, the benefices of holy church wafted 

and deftroyed, divine ftrvice, hofpitality, alms- 

deeds and other works of charity neglected. 

T1ieftat.of27 Again, 27 Ed. 3. cap. i. upon ,the grievous 

Ei. 3, €0f. I. arid clamorous complaint (for that phrafe is 

there ufed) of the great men and commons 
touching citations and provifions, it is enadled ; 
that the offenders (hall forfeit their lands, 
goods and chattels, and their bodies be im- 
prifbned and ranfbmed at the king's will. 
Theftatof But in the ftat. of ^5 Ed, 3. wherein the 
*5."* 3- '^ firft law againft pr.ovifors made 25 Ed. i. is re- 
^^2 ^Y^* cited, there is a larger declaration of thcfe in- 
^ * conyeniericics than in the two laft afts before- 
mentioned. For there all the commons of the 
realm do grievoufly complain, that whereas 
the holy church of England was firft founded 
in eftate of prelacy by the kings and nobility 
of that realm, and by them endowed with 
great pofleffions and revenues in lands, rents 
and advowfons, to the end the people might be 
informed in religion, hofpitality might be kept, 
and other works of charity might be cxercifed 
within the realm \ and whereas the king and 
. other founders of the faid prelacies were the 
rightful patrons ' and advowees thereof, and 
upon avoidance of fuch ecclefiaftical promoti- 
ons had power to advance thereunto their kinf- . 
men, friends, and other learned men of the 
birth of that realm, which being fo advanced 
became able and worthy perfons to ferve this 
king in counfel, and, other places in the cpm* 
monweal ; ^he bifhop of t^om^ ufiirping the 
feignory of fugh poif^iHons a^nd benefices, did 
give and gr^nt the fame; |9 alipQS^ which did 

." nevfe^r 
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never dwell in England^ and to cardinals, which 
might not dwell there, as^if he were rightful 
patron of thofe benefices ; whereas by the 
law of England he never had right to the pa- 
tronage thereof; whereby in (hort time all the 
fpiritual promotions in the realm would be en- 
grofled into the hands of flrangers, canonical 
elections of prelates would be aboliflied, works 
of charity would ceafe, the founders and true 
patrpns of churches would be difinherited, the 
king's counfcl would be weakened^, the whole 
kingdom impoveriflied, and the laws and rights 
of the realm dcftroyed* Upon this complaint 
it was refolved in parliament^ that thefe op- 
prelfions and grievances (hould not be (ufTered 
in any manner \ and therefore it was ena£ted^ 
that the king and his fubjeds (hould thenceforth 
enjoy the rights of patronage ; that free eledti- 
ons of archbifhops, bifhops, and other prelates 
eledive, (hould be made according to the an- 
tient grants of the king's progenitors and their 
founders ; that no bulls of provifion (hould be 
put in execution, but that the provi(brs (hould 
be attached, fined, and ranfomed at the king's 
will, and withal imprifoned, till they had re- 
nounced the benefits of their bulls, fatisfied the 
party grieved, and given fureties not to commit 
the like offence again. 

Now, Mr. Lalofy what think you of thefc 
things i did you believe that fuch laws as thefe 
had been made againft the pope, 200, 250, 30a 
years fince ? Was king Hen. 8. the firft prince 
thjit oppofed the pope's ufurped authority? Were 
our proteftants the firft fubjedts that ever com-^ 
plained of the court of Rome f Of what religt^*' 

R on, 
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Thefelaws on, think you, were the propounders and 

^^A^ ^"f f ^"^^^"^s ^^ ^^^^ ^^^^ ^ Were they good catho- 

Sc romfc^ ' licks ? or good fubjeAs ? or what were they ? 

religion. You will not (ay they were proteftants, for you 

will not admit the refoi^med religion to be (b 
antient as thofe tinaes ; neither can you fay they 
were undutiful, for they ftrove to uphold their 
liege lord's fovereignty. Doubtlefs the people 
in thofe days did generally enibrace the vulgar 
errors and fuperftitions of the Romijh chuiTch, 
and in that refpedt were papifts as well as you : 
but they had not learned the new dodtrine of 
the pope's fupremacy, and tranfcendailt autho- 
rity over kings \ they did not believe he had 
pQW!er to depofe princes, and difcharge ful:^e£is 
of their allegiance^ to abrogate the fundamen- 
tal laws of kingdoms, and to impofe his car 
nons as binding laws upon all nations, without 
their confents ; they thought it a good point of 
religion ta be good fubjeds, to honour their 
kjng» to love their country, and to maintain 
the lawa and liberties thereoi^ howfbever in 
other points diey did err and were ftiiis-led with 
the church of Rome. 

Soas now (Mr. Laior) you have no excufe, 
no evafion, but your confcience mult condemn 
yoU: as well as the law ; fmce the taw-makers 
in all ages, and all religious papifts and pro- 
teftants, do condemn you ; unlefs you thinjk 
yourielf wifer than all the bSfhops that were 
then in England, or all theju(^j|p, whoin thofe 
days were learned in the civ^£!and canon laws 

j^ • ft ^ ^®^^ ^ ^^ ^ ?ommon laws of England. 

p^ifoM*^ But you, bcivig en Ir^man, will fay., perhaps,. 

mde in ibcfeL laws were made in England^ and that the 

>tlMd. ' Jri/b 
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Irijh nation gave no particular confent there- 
unto, only there was an implicit confent wrapt 
and folded up in general terms, given in the 
flat, of 10 Hen, 7. cap, 22. whereby all ftatutes 
made in England arc eftablilhed and made of 
Force in Ireland. Afluredly, though the firft 
parliament held in Ireland was after the firft 
law againft provifors made in England^ yet 
have there been as many particular laws made 
in Ireland againft provifions; citations, bulls 
and breves of the court of Rome^ as are to be 
found in all the parliament- rolls in England. 
What will you fay if in the felf-fame parlia- 
ment of 10 Hen. 7. cap, 5. a fpecial law were 
made, enacting, authorizing and confirming in 
this realm all the ftatutes of England made 
againft provifors ? if before this the like law 
were made, 32 Hen, 6. cap. 4. and again 28 
Hen. 6. cap. 30. the like ? and before that, the 
like law were made 40 Ed. 3. cap. 13. in the 
famous parliament of Kilkenny ? if a ftatute of 
the fetne nature were made 7 £^. 4. cap. z. 
and a fever er law than all th^fe^ 1 6 Ed. 4. cap. 
4- that (iich as purchafe any bulls of provifion' 
in the court of Rome, as foon as they have pub- 
li^ed or executed the fame to the hurt of any 
incumbent, fhouW be adjudged traitors? Which 
aft, if it be not repealed by the ftatute of 
c!jMeen Mary^ may terrify Mr. Lalor more than 
zli the aids which arcf before rcfmembred. 

But let us ^cend yet higher^ to fee when when Ac 
the pope's ufufpaltion, which caufed all thefe pope began 
6to^lglints, begaii in England^ virith what fuc- ^^^ ^® "^^ 
ceffir It was coMJrtued, and by what degrees it bE oV A^ 
fok to d*at height, that it wcli-nigh ovcrtop'd crown of 
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the crown : whereby it will appear whether 
he had gained a circle by prelcription, by a 
long and quiet pofleflion, before the making of 
thefe laws. 

The firft encroachment of the bifhop of 
Rome upon the liberties of the crown of Eng- 
land, was made in the time of king ff^il- 
Ham the conqueror. For before that time 
the pope's writ did not run in England^ 
his bulls of excommunication and provifion 
came not thither ; no citation, no appeals were 
made from thence to the court of Rome ; our 
archbilhops did not purchafe their palls there, 
neither had the pope the inveftiture of any of 
our bifliopricks. For it is to be obferved, that 
as under the temporal monarchy of Rome^ Bri- 
tany was one of the laft provinces that was 
won, and one of the firft that was left again : 
fo- under the (piritual monarchy of the pope of 
Rome^ England was one of the laft countries of 
Chriftendom that received his yoke, and was 
again one of the firft that did rejedl and caft it 
off. And truly, as in this, fo in divers other 
points, the courfe of this fpiritual monarchy of 
the pope may be aptly compared with the 
courfe of the temporal monarchies of the world. 
For as the temporal monarchies were firft railed 
by intrufion upon other princes and common- 
weals; fb did this fpiritual prince (as they 
now ftile him) grow to his greatnefs by ufur- 
ping upon other ftates and churches. As 
the temporal monarchies, following the courfe 
of the fun, did rife in the eafl, and fettle 
in the weft ; fb did the hierarchy or govern- 
ment of the church. Of the four temporal 

monar- 
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monarchies, the firft two were in Afia^ the 
latter two in Europe \ but the Roman monarchy 
did fu''pafs and fupprefs them all: fo were 
there four great patriarchs, or ecclefiaftical 
hierarchies, two in the eaft and two in the weft, 
but the Roman patriarch exalted himfelf, and 
ufurped a fupremacy above them all. And as 
the rifing of the Roman empire was moft op- 
pofed of Carthage in Africa^ {amula Roma Car^ 
tbago ',) (b the council of Carthage and the 
African bifhops did firft forbid appeals to Romt^ 
and oppofed the fupremacy of the pope. And 
doth not DanieVs image, whofe head was of 
gold, and legs and feet of iron and clay, re* 
pre(ent this fpiritual monarchy as well as the 
temporal, whereas the firft biftiops of Rome 
were golden priefts, though they had but woo- 
den chalices, and that the popes of later times 
have been for the moft part worldly and earth- 
ly-minded? and as the northren nations firft 
revolted from the Roman monarchy, and at laft 
brake it in pieces ; have not the north and 
north-weft nations firft fallen away from the 
papacy ? and are they not like in the end to 
bring it to ruin ? 

But to return to our purpofe : the biftiop of The pope had 
Rome^ before the firft Norman conqueft had no no jurifdiai. 
jurifdiftion in the realm of England^ neither in ?f "." ^^^ 

•^ , r 1 T> . . -1 r *n the time of 

jhe time or the Brttatns^ nor m the time or the j?nV««w. 
the Saxons. Eleutherius^ the pope, within lefs 
than 200 years after Chrift writes to Lucius the 
Briti/b king, and calls him God's vicar within 
his kingdom : which title he would not have 
given to that king, if himfelf, iinder pretence 
q( I^ing God^s vicar- general on. earth, had 

R 3 claimed 
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claimed JuriiBidion over all chriflian king* 
doms. 

Pelagius the monk of Bangor^ about the 
year 400, being cited to Rome^ refufed to ap- 
pear upon the pope's citation, affirming that 
Britain was neither within his diocefe nor his 
province. 

After that, about the year 600, Augufline 
the monk, was fent by Gregory the great into 
England^ to convert the Saxons to chriftian re- 
ligion : the Britijh bifliops then remaining in 
fVales regarded not his commiffion nor his 
dodtrine, as not owing any duty, nor having 
any dependency on the court of Rome^ but ft ill 
retained their ceremonies and traditions which 
they received from the Eaft church, upon the 
firft plantation of the faith in that ifland, being 
divers and contrary to thofe of the church of 
Rome^ which Augufline did endeavour to impofe 
upon them. 

The like doth Beda write of the Irijh priefts 
and bifhops. For in the year 660, he re- 
porteth, that a convocation of the clergy being 
called by king Ofwif, there rofe a dilatation 
between Colman^ one of our Iri(b faints, then 
prefent in that (ynod, and Wilfrid a Saxon 
prieft, touching the obfervation oiEafier^ where- 
in the Britifb and IriJh churches did then differ 
from the church of Rome. Caiman^ for the ce- 
lebration of Eafler ufed in Ireland^ affirmed if 
was the fame, quod beatus ivangelijla J obannesy 
difcipulus fpecialiier a domino dikHuSy in omnibus 
quibus praerat ecclefis celebrdjfe legitur. On ttje 
other part Wilfrid aliedgcd, that all the chur- 
ches of Chriftendom did then celebrate Eafter 

after 
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a&er the Roman manner,- except the churches 
of the Britains and Pi£ls^ qui contra totum or- 
bem (faith he) ftuUo labor e pugnant. Wherc- 
untp Colman replied, Miror quare ftultum labo- 
rem appellaSj in quo tanti apoftoU^ quifuper peHns 
domini recumbere dignus fuity eitempla feUamur. 
Numquid reveren^jjimum patrefH noftrum Colum^ 
bam Of ejus fucceffbreSj viros d deo dileSos^ diirims 
paginis contraria fapuijfe aul egiffi cr^dendum efl? 
In this difputation or dialogue two things may 
be obferved ; firil:, that at this time the autho- 
rity of the bifhop of Rome was of no eflima- 
tion in thefe iflands : next, that the primitive 
churches of Britany and Ireland were inftituted 
according to the form and diicipline of the eaft 
churches, and not of the weft, and planted by 
the difciples of Jobn^ and not of Peter. Thus 
much for the time of the Britains. For the 
Saxons^ though king Ina gave the Peter-pence 
to the pope, pardy as alms, and partly in re* 
compence of a houfe eredcd in Rome for enter*- 
tainment of EngHJb pilgrims ; yet it is certain 
that Alfred and Atbeifiane^ Edgar and Edmund^ 
Canutus and Edward the conrcflbr^ and divers 
other kings of the Saxon race, did give all the 
bilhopricks in England per annulum & baculum^ 
without any other ceremony, as the emperor 
and French king, and other chriftian princfcs 
were wont to do. They made alfo feveral laws 
for the government of the church: among 
others, St. Edward begins his laws with this 
proteftation, that it is his princely charge, 
ut populum domini^ (^ fuper omnia fanffamecck^ 
fianiy regat ^ gubemet. And king Edgar in 
his oration to hi9 Et^l^ clergy, Ego (faith he) 
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Confiantinij vos petri-gladium babetis : jungamus 
dextras^ ^gladium gladio copidemus^ ut ejician- 
tur exfira cafira leproji^ (d purgeiur fanSiuarium 
domini. So as the kings of England with dieir 
own clergy did govern the church, and therein 
Ibught no aid of the court of Rome. And the 
truth is, that though the pope had then long 
hands, yet he did not extend them ib far as 
England^ becaufe they were full of bufmefs 
nearer home in drawing the emperor and the 
llicfirftufur. French king under his yoke. But upon the 
parion of the conqueft made by the Ncrm^n^ he apprehended 
F>P^"P^^^* the firft occafion to ufurp upon the liberties of 
b^thc ^Mof ^^^ crown of England. For the conqueror came 
king mUiam in with the pope's banner, and under it won 
ibe conqueror, the battle which got him the garland *, and 

therefore the pope prefumed he might boldly 
pluck fome flowers from it, being partly gain- 
ed by his countenance and blefling. Hereupon 
he fent two legates into England^ which were 
By fending admitted and received by the conqueror. With 
legates into them he called a fynod of the clergy, and de- 
EwgiMd. pofed old Stigand archbifhop of Canterbury^ 

becaufe he had not purchaled his pall in the 
court of Rome ; he difplaced many bifhops and 
abbots, to place his Normans in their rooms. 
And amongft the reft it is to be noted, that 
the king having earneftly moved IVolfian biftiop 
of Worcefier^ being then very aged, to give up 
his ftaff^ his anfwer was, that he would give 
lip his ftaflF only to him of whom he firft re- 
ceived the fame. And fo the old man went to 
St. Edwardts tomb, and there offered up his 
ftaflf and ring, with thefe words. Of thee^ 
O holy Edward^ I received myftaff and my ring^ 

and 
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end to tbee I do now furrender the fame again. 
W hich proves, that before the Norman conqueft 
the king did inveft his bilhops per annulum 6f 
iciculum^ as I faid before. 

Thus we fee, by the admiffion of the pope's 
legates, the firft ftep or entry made into his 
ufurped juri(di<5tion in England. Albeit, the 
king dill retained the abfblute power of in- 
verting bilhops, and fecmed only to ufe the 
advice and affiftance of the legates in ecclefi- 
aftical matters \ for that no decree pafled or 
was put in execution without his royal affent 
thereunto. Befides, how far forth he fubmitted 
himfelf to the pope, it appeareth by a fliort 
epiftle he wrote to Gregory 7. in this form. 
Excellentijfmo fanSte ecclefia Pajiori^ Gregorio^ 
gratia dei Anglorum Rex ts Dux Nor manor urn 
Willtelmus Jalutem cum amicitia. Hubirtus Le^ 
. gatus tuuSj religiofe paler^ ad me veniens ex tua 
parte^ me admonuit^ ut tibi &? fuccejforibus tuts 
Jidelitatem facerem^ £5? de pecunia quam antecef- 
fores mei ad Romanam eccleftam mittere fokbant 
melius cogetarem. Unum admiji^ alterum non ad- 
mi ft ; fidelitatem facere nolui^ nee voloi quia nee 
ego promiji nee antecej/ores m'eos antecejforibus tuts 
. id fecijje ccmperio, Pecunia tribus fere annisy in 
• Gal/iis me agente^ negligentur colleBa efl \ nunc 
vero divind mifericordid me in regnum meum re^ 
ve^fo^ quod colleSium efl per prafatum legatum 
mittetur ; 6? quod reliquum efl^ per legatos Lan^ 
franci arcbiepifcopi fidelis noftri^ cum opportunum 
fuerit^ tranf mittetur^ &c. 

But in the time of his next fucceflbr, kmg j^ tij^ ^n,e of 
William Rufus, they atteinpted to pafs one mu. Bufm 
degree farther, that is, to draw appeals to the the pope at- 

court ^«»P^^ '^ 
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draw appeals court of Rome. VoxAnfelme being made arch- 
xoRome>^i bifhop of Canterbury^ and being at feme differ- 
pre c no ^^^^ ^j^j^ ^j^^ king, befought his leave to go 

to Romey under pretence of fetching his pall. 
The king, knowing he would appeal to the 
pope, denied him leave to go, and withal told 
him, that none of his birtiops ought to be fub- 
jedt to the pope, but the pope himfelf ought 
to be fubjedt to the emperor ; and that the 
king of England had the lame abfolute liberties 
in his dominions as the emperor had in the 
empire ; and that it was an antient cuftom 
and law in England^ ufed time out of mind 
before the conqueft, that none might appeal 
to the pope without the king's leave ; and 
that he that breaketh this law or cuftom doth 
violate the crown and dignity royal, and he 
that violates my crown (faith he) is mine ene- 
my, and a traitor. How anfwer you this, quoth 
the king ? Chrift himfelf anfwers you, faith the 
archbilhop, 7« es PetruSy &? Juper banc Petraniy 
&c. wherewith the king was nothing fatisfied. 
And thereupon Anfelme departing out of the 
realm without licenfe, the king feifed his tem- 
poralities, and became (b exafperate and im- 
placable towards the bifliop, as he kept him in 
perpetual exile during his reign, albeit great in-, 
terceffion were made tor his return, as well by 
the pope as the king of France. 
In the time of I^^ Ae time of the next king. Hen. 1. though 
kingHfuo'thehe wer^s a learned and a prudent prince, yec 
firft the pope xht^ fought to gain a farther point upon him, 
doSnS^ and to pluck a flower from his crown of 
Kftopriaks, greater value, namely the patronage and do- 
&r. nation of biihopricks^ and all other benefices 

eccle- 
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<x:clef!aftical. For Anfelnte being revoked and 
re-eftabliflied in the fee of Canterbury ^ the 
bifhopricks of Saltjbury and Hereford fell void, 
which the king beftowed on two of his chap- 
lains. But Anfeime their metropolitan did re- 
fufe to confecrate them, fo as the archbifhop of 
Tork was fain to perform that office, who with 
the chief of the En^lilh clergy ftood M'ith the 
king, and withftood Anfelme. Hereupon the 
king requires him to do his homage ; the bi- 
(hop denies it. The king demands of him 
whether the patronage and inveftiture of all 
bifhopricks were not his rightful inheritance : 
the bifhop faid it was not his right, becaufe 
pope Urban had lately made a decree that no 
lay perfon fhould ^ve any ecclefiaftical bene- 
fice. This was the firft quedion that ever was fl/V?^. Jor^ 
made, touching the king of England^ ^ right of ^h^J^* *• 
patronage and donation of bimopricks within '^^Coulm 
his dominions. This new queftion caufed ma- e^, 'jur. 
ny meiTages and embadages to ^me. At lail 
the king writes plainly to the pope, Notum bo- 
beat fanSlitas veftra^ quod me vivenU {deo auxi- 
liante) dignitates £sf ufus re^ni nojiri non minu- 
entury ^ ft ego {quod abfit) in tanta me direBu 
one ponerem^ magnates meu imo totius jfngli^ 
pofulus id nullo modo pateretar. Beiides, fril- ' 
Ham de Warrenaft^ the king's procurator in the 
coiu-t of Rome^ told the pope that the king 
would rather lofe his kingdom than he would 
lofe the donation of bifhopricks. The pope 
anfwered, Know you precifely. Sir, I fpeak it 
before God, that for the redemption of my 
bead I would not fufier him to en}oy it 

After 
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After this Anfelme being received into the 
king's favour, in a fynod of the Englilh clergy 
holden at London in the year 1107, a decree 
was made, Cui awmit Rex Henricus, faith Man. 
Paris^ that from thenceforth, ttutiquam per do- 
nationem baculi pafioralu vel annult quijquam de 
epifcopatu vel ahbathia per regem^ vel qu^mlibei 
iaicam manum^ inveftiretur in Anglia. In re- 
compence whereof the pope yielded this favour 
to the king, that thenceforth no legate fhould 
be fent from the pope*s fide into Etiglandy unlefs 
the king required it ; and that the archbifliop 
of Canterbury for the time being (hould be for 
ever Legatus natus ; and Anfelme^ for the ho- 
nour of his fee, obtained, that the archbifliop 
of Canterbury (hould in all general councils fit 
at the pope's foot, tanquam alterius orbis papa. 
Notwithftanding as the fucceeding popes kept 
not their promife touching the fending of le- 
gates, fo this felf-fame king, after the death of 
Anfelme^ broke the decree touching the invefti- 
ture of the bifhops. For he gave the arch- 
biflioprick of Canterbury to Rodolpb bifhop of 
London^ faith Matt. Paris^ Et ilium per annulum 
tf paftoralem baculum inveftivit \ as before he 
had inverted IVilUelmum Gifford in the biftio- 
prick of Wincbefter^ contra novi concilH ftaiuta^ 
as the fame author reporteth. 
In tlic time of '^^^ times of the next fucceeding king Ste^ 
ling Stephen phett were full of civil diffentions, which made 
*«popcpn- the land well-nigh wafte, fo as St. Peter^s fac- 
ed appeals to ceffor could not take any fifti in fuch troubled 
the court of v 1 • 1 • 1 • > • i. 

f^ggf^ waters. Yet during this king s reign they won 

that point of jurifdidtion which they attempted 
to get, but failed thereof^ in the time of king 

William 
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tVilliam Rufus ; namelv^ that appeals might be 
made to the court oF Kome. For in a fynod at 
London fummoned by Hen, bifhop of IVinchejter^ 
the pope's legate, it was decreed, that appeals 
fhould be made from provincial councils to the 
pope. Before that ixmt.appillationes in uju nan 
trant^ faith a monk of that time, donee Hepri-^ 
cus tVinton. Epifcopus malo Juo, dum legatus 
ejfet^ crudeHter intrufit. Thus did the pope 
ufurp three main points of jurifdidion upon 
three feveral kings after the conqueft, (for of 
William Rufus he could win nothing,) namely, 
upon the conqueror, the fending of legates or 
commiflioners to hear and determine ecclefiaf- 
tical caufes; \v^n Hen. i. the donation and 
inveftitures of biftiopricks and other benefices ; 
upon king Stephen^ the appeals to the court of 
Rome. 

Now are we come to king Hen. 2. in In the time 
whofe time they made a farther encroachment ®^ ^^"S ^^^ 
upon the crown, whereby they endeavoured to ciaime/c^ 
make him but half a king, and to take away emptidn of 
half his fubjedts, by exempting all clerks from clerks from 
fecular power. Hereupon rofe that long and *^® Secular 
great contention between W^. 2. z,v\Alhomas^^^^l' 
Beckett which on Becket's behalf may be rightly 
termed rebellion and treafbn ; the jufl caufe 
and ground whereof was the fame that made 
the late difference between the pope and the 
Fmetians, For a pricft had committed a foul A brief of 
murder, and being thereof indided and con- ^^*- ^^^^'^ 
viaed, prayed the benefit of his clergy ; which J^^her trtiu^ 
being allowed unto him, he was delivered to fgn,. 
the bifhop of Salijbury^ being his ordinary, to 
niiake his purgation % which the murderer fail- 
ing 
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ing to do, Ihould by the Uw have been de- 
graded, and delivered back to the fecular pow- 
er. But the bifhop, contemning the law of 
the land, to enlarge the liberties of the church, 
(ent his prifbner xoHbomas Bccht then arch- 
bilhop of Canterbury^ who fhifted him into an 
abbey, and fo refcued him from the capital pu- 
niftiment he hadjuftly deferved. 

This gap of impunity being once* opened, 
the clergy grew fo outragious, as the king was 
informed of a hundred murders committed by 
clerks, and yet not one of them executed for 
the feme ; for that the archbifhop had pro- 
tefted them all after the fame manner. For 
this the king was joftly incenfed againft the 
archbifhop, who jirilified his doing herein. 
Whereupon a common council as well of the 
bifliops as of the nobility was called, wherein 
they did revive and re-eftabli(h the antient 
laws andcuftomsof the kingdom for the go- 
vernment of the clergy, and ordering of 
caufes ccclefiaftical, whereof thefe were the 
pirincipai heads or articles. 
The conftitu- I. That Ho bilhopi nor clerk (hould depart 
tions of Cla- the realm without the king's Kcenfe -, and that 
^*«- fuch as obtained Ucciife mould give fecurities 

that they fliotild procure no hurt or damage to 
the king or rearni during, their abfcnce in fo- 
reign parts. 

%. That all bifliopricksj and abbeys being 
void (hduld remjtixi iii,the king's hands fls his* 
own denocftes, unttl'he had dhofeii and ap- 
pointed a pf elatfe thereuiito \ a(nd that ^^^ 
luch prelate fhould do bis homage tathe kifig 
before he were achnitted ihto the place. 

3, That 
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3. That appeals fliould be made in caufes 
ecclefiaftical in this manner ; from the arch- 
deacon to the ordinary, from the ordinary to 
the metropolitan, from the metropolitan to the 
king, and no farther. 

4. That Peter-pence (hould be paid no more 
to the pope, but to the king" 

5. That if any clerk Ihould commit felony, 
he ftiould be hanged 5 if treafon, he ftiould be 
drawn and quartered. 

6. That it (hould be adjudged high treafon to 
bring in bulls of excommunication Vhereby. the 
realm (hould be curfed. 

7 . That no decree (hould be brought from 
the pope to be executed in Englandy upon 
pain of imprifonment and confifcation of 
goods. 

To the(e and other conftitutions of the like 
nature made at Claringdon all the reft of the 
bi(hops and great men did fubfcribe, and 
bound them(felves by oath to ob(erve the (ame 
abfolutely -, only the archbtthop would not fub- 
fcribe, and fwear, but with a faving, Jahofuo 
ordine £5? bonore fanS^e eccle/ia : yet at kft he 
was content to make the like abfoiute fub- 
fcription' and oath as the reft had done; but 
prefently be repented, and to (hew his repen- 
tance fufpended himfelf from celebrating ma(s, 
till he hacf ^'recdived abfolution from the pope. 
Then, he began to maintain and juftify the 
exemption of clerks again ; whereat the king's 
difplea(iire was kindlted anew ; ^nd then the 
archbilhop once again promifed abfoiute obe^ 
dience to the king's laws. (See the fickleneft 
and rriutability of your conftant martyr.) The 

king. 
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kir>g, to bind fafl this flfppery Proteus^ called 
a parliament of the bifhops and barons, and 
fending for the roll of thofe laws, required all 
tho bifhops to fet their feals thereunto. They 
all affented but the archbifliop, who protefted 
he would not fet his feal, nor give allowance to 
thofe laws. The king being highly offended 
with his rebellious denieanour, required the 
barons in parliament to give Judgment of him, 
who being his fubjeft would not be ruled by 
his laws i Cito facite mihi juftitiam de illo qui 
homo nteus ligeus eft^ fcf /tare juri in curia mea 
recufat. Whereupon the barons proceeding 
againfl him, and being ready to condemn him ^ 
I prohibit you (quoth the archbifhop) in the 
name of Almighty God to proceed againfl: me, 
for I have appealed to the pope ; and (b de- 
parted in contempt of that high court. Omnibus 
ctamantibusy faith Hovendeny quo progrederis ^rc^ 
ditor ? exfpeSla f.^f audi judicium tuum. After 
this he lurked fecretly near the fea-fhore, and 
changing his apparel and name rlike a jefuit 
of thefe times,) he took fliipping with a pur- 
pofe to fly to Rome \ but his paffage being hin- 
dered by contrary winds, he was fummoned to 
a parliament at rfortbampton^ where he made 
default wilfully ; for which contempt, his tem- 
poralities were feized, and his body being at- 
tached, he was charged with ib gimt an ac* 
count to the king, as that he was found in ar- 
rear thirty thoufand marks, and committed, to 
prifbn ; whence he found means to efcape fhort- 
ly after, and to pafs out of the realm to Rome. 
He was no fboner gone, but the king fends 
writs to all the IherifTs in England to attach 

tha 
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the bodies of all fuch as made any appeals 
to the court of Rome. Hereupon many meP 
fages and letters paffing to and fro, all the fuf- 
fragans of Canterbury join in a letter to the 
pope, wherein they condemn the fugitive arch- 
biftiop, and juftify the king's proceedings. 
Upon this the pope fends two legates to the 
king being then in Normandy^ to mediate for 
the archbifliop. They, with the mediation of 
the French king, prevailed (b far with king 
Henry ^ as that he was pleafed to except his 
fubmiflion once again, and promifed the king 
of France^ that if he would be qbedient to 
his laws, he (hould enjoy as ample liberties as 
any archbifhop of Canterbury ever had ; and fo 
fent him into England with recommendation 
unto the young king his fon, then lately crown- 
ed ; who, hearing of his coming, commanded 
him to forbear to come to his prefence, until 
he had abfolved the archbifhop of Tork and 
others whom he had excommunicated for per- 
forming their duties at his coronation. The 
archbifhop returned anfwer, that they had done 
him wrong in ufurping his office; yet if they 
would take a folemn oath to become obedient 
to the pope's commandment in all things con- 
cerning the church, he would abfolve them. 
The bifliops underftanding this, protefted they 
would never take that oath unlefs the king, 
willed •em fo to do. . King Hen. the father 
being hereof advertifed into France^ did rife 
into great paflion and choler, and in the hear- 
ing of his fervants uttered words to this effedl ; 
Will no man revenge me of mine enemies ? 
Whereupon the four gentlemen named in the 

S ftories 
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fiories of that time paflfed into England^ and 
firft moving the archbiftiop to abfolve the bi- 
fliops whom he had excommunicated for per- 
forming their duties at the young kings coro- 
nation, and receiving a peremptory anfwer of 
denial from the archbiftop, they laid violent 
hands upon him, and flew him •» for which the 
king was fain not only to fufFer corporal penance, 
but in token of his humiliation to kifs the knee 
qH the pope's legate. And this is the abridg- 
ment of Beckefs troubles, or rather treafbns» 
for which he was celebrated for fo famous a 
Four points of niartyr. And thus you fee by what degrees the 
jnnfdiaion court of Rome did within the (pace of loo and 
iifurpcd upon ^^ years ufurp upon the crown of England 

the crown ot ^ •' . ^ r • Tjivn.' t?* n. r j- 

Emflamlhy four pomts of juruditlion^ vtz. Firft, lending 
the pope be- out of legates into England^ Secondly, draw- 
fore the reign ing of appeals to the court of Rome. Thirdly, 
•f king Jtku. ^jonation of biflK)pricks and other ecclefiaftical 

benefices. And fourthly, exemption of clerks 
from the fecular power. And you fee withal 
how our kings and parliaments have from time 
to time oppofed and withftood this unjuft ufur^^ 
pation. 

Now then the biftiop of Rome having 
claimed and well nigh recovered full and fole 
jurifdidtion in all caufes ecclefiaftical^ and over 
all perfons ecclefiaftical, with power to difpofe 
of all ecclefiaftical benefices in EnglamL where- 
by he had upon the matter made aiftbfolute 
conqueft of more than half the kingdom, (for. 
every one that could read the pfalm of JMiferer.e 
was a clerk, and the clergy pofleffed the moiety 
of all temporal poffeflions) there rerfiained how 
nothing to make him owner and proprietor of 

all 
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all, but to get a furrender of the crown, and to 
make the king his farmer, and the people his 
villains, which he fully accomplifhed and 
brought to pafs in the times of king John and of 
Hen, 3. 

The quarrel between the pope and king The caufe qf 
Jobft^ which wrefted the fcepter out of his ^^ qoarrel 
hand, and in the end brake his heart, began yl^^l^d tht 
about the ele<5lion of the archbilhop of Canier- pope. 
bury. I call it eledion, and not donation or in- 
veftiture; for the manner of inverting of bi- 
ftiops by the ftaff and ring after the time of 
king Hen, i . was not any more ufed, but by 
the king's licenfe they were canonically eledted, 
and being eledted, the king gave his royal af- 
fent to their eledtion, and by reftitution of their 
temporalities did fully inveft them. And tho' Whencanoni- 
this courfe of eledtion began to be in ufe in the ^^^ eleftion 
time of Rich. i. and Hen. 2. yet I tind it not ^Z,"//*" 
confirmed by any conftitution or charter before "^ ^^ ' 
the time of king John^ who by his charter 
dated the 15th oi January^ in the fixteenth year 
of his reign, granted this privilege to the, 
church of England in thefe words, viz, ^od 
qualifcungue confuetudo temporibus pradecejforum 
nofiforum baSlenus in Ecclefia Angitcana fuerit 
obfervata^ 6f quicquid juris nobis baSfenus vindi- 
caverimus, de catero in UhiverRs ^Jingulis ecc/e- 
/its 6? ntonafferiiSj catbedraliius £5? conventuali- 
buSy tonus regni Angli^y liberie Jint in perpetuum 
elelliones quorumcumque pralatorum^ majorum i£ 
minorum. Salvd nobis €s? tisredibus nojiris cup 
todid eccl/fiarum cs? monafleriorum vacdnlium qua 
ad nos pertinent. Promittimus etiam quod nee 
impedlemus nee impediri permitiemus fer mini/lros 

S 2 " nofltos 
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noffroSy nee procurabimuSy quia in univerjis £5? 
fingulis fnonafteriis fcf ecclejiisy pojlquam vacuerint. 
pralatuvify quemcumque voluerint liber e fibi pra- 
ficiant eleSores paftoruniy petitd tamen a nobis pri- 
its £5? haredibus mftris liceniid elige>idi^ qnam non 
denegabimus nee differ emus, Etf%militery pojl ce* 
lebratam ele5lionemy nofter requiratur ajfcnfus^ 
quern non denegabimus^ nifi advtrfus eandem rati- 
onale propofuerimusy & legitimh probaverimus 
propter quod non debemus confentirey l£c. 

But to return to the caufe of his great quar- 
rel with the pope. The fee of Canterbury be- 
ing void, the movk&oi Canterbury fuddenly and 
fccredy without the king's licenfe elefted one 
Reignold their fub-prior to be archbifhop^ who 
immediately pofted away to be confirmed by 
the pope. But when he came, there^ the pope 
rejedled him» becaufe he came not recom- 
mended from the king. Hereupon the monks 
made fuit to the king to nominate feme fit per- 
Ion to whofe eleAion they might proceed. The 
king commends John Grey bifhop of Norwicby 
his principal counfellor, who was afterwards 
lord juftice of this kingdom, who with a full 
confent was clefted by them, and afterwards 
admitted and fully invelted by the king. Thefe 
two eleftions bred fuch a controverfie as none 
might determine but« the pope, who gavfe a 
fhort rule in the cafe, for he pronounced both 
elections void, and caufed fbme of the monks 
of Canterburyy who were then prefent in the 
court of Romey to proceed to the eledlion of 
Stephen Langtony lately made cardinal at the 
motion and fuit of the French king : who being 
fo eledcd was forthwith confirmed and confe- 

crated 
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crated by the pope, and recommended to the 
king of England with a flattering letter, and a 
prefent of four ri gs fet with precious Itones, 
which were of great value and eftimation in 
-thofe days. Howbeit the king more efteeming King JoM% 
this jewel of the crown, namely, the patronage round and 
of bifhopricks, returned a round and kingly ^^^ngly letter 
anfwer to the pope, that iriconfiderately and ^^ ^ ^ ^^ 
raflily he had cafTed and made void the eletlion 
of the bifliop of Norwich^ and bad caufed one 
Langton^ a man to hira unknown, and bred 
up and nourilhed amongft his mortal enemies, 
to be confecrated archbifliop, without any due 
form of eleftion, and without his royal aflexit, 
which was moft of all requifite by the antient 
laws and cuftojmsof his realm. That he mar- 
velled much, that the pope himfelf and the 
Avjiole court of Rome did not confider what a 
precious account they ought to make of the 
king of England's friendfhip, in regard that 
his own kingdom did yield them more profit 
and revenue than all the other countries on this 
fide of the Alps. To conclude, he would 
maintain the liberties of the crown to his 
death, he would reftrain all his ftibjecfts from 
going to Rome. And fince the archbifhops, 
bifliops and other prelates within his dominions 
were as learned and religious as any other in 
Chriftendom, his fubjefts fliould be judged by 
ihem in ecclefiaftical matters, and (hould not 
need to run out of their own country to begjuf'- 
tice at the bands of fir anger 5. 

But what followed upon this ? the pope, af- The pope 
ter a (hai:p reply, fendeth forth a bull of male- curfeih the 
didion againft the king, and of interdidlion tcidiacth*tiic 

S 3 againft realm. 
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againft the realm, whereby all the churches in 
England were (hut up, the priefts and religious 
perfons were forbidden to ufe any liturgies or 
divine fervice, to marry, to bury, or to perform 
any chriftian duty among the people. This put 
riie king mto fuch a rage, that he on the other 
part fcifed the temporalities of all bifhops and 
abbots, and confifcated the goods of all the 
clergy. Then doth the pope by a folemn fen- 
tence at Rome depofe the king, and by a bull 
fent into England difchargeth his fubgefts of 
their allegiance, and by a legate fent to the king 
pf France gavephe kingdoni of England to him 
and his fucceflors for ever. 

Thefe things brought fuch confufion and mi- 
fery to all eftates an4 degrees in England^ as 
the king became odious to all his fubjefts, as 
well to the laiety as to the clergy. For as 
the biftiops and religious people curfed hiin 
gbroad, fo the barons took arms againft 
him at home, till by much bloodfhed they for-r 
ced him, by granting the great charter, to re- 
ftore king Edward's laws, containing the antient 
liberties of the fuhjeds of England, The pope 
being a fpeftator of this tragedy, and feeing the 
king in fo weak and defperate efta|:e, fent a le-: 
gate to comfort him, and to make a reafonable 
rnotion unto him ; to wits that he (hould fur- 
render and give up his crown and kingdom tol 
the pope, which fhould be regranted unto him 
again to hold in fee-farm and vaflTalage of the 
chqrch of Rome \ and that thereupon the pope 
would blefs him and his realm again, and curfe 
his rebels and enemies in fuch fort, as he fhoulcj 
be better edablilhed in his kingdom than he was 

before. 
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before. In a word, this motion was prefently 
embraced by that miferable king, fo as with his 
own hands he gave up the crown to the pope's 
legate, and by an inftrument or charter (baled 
with a bull or ieal of gold, he granted to God 
and the church of Rome^ the apoftles Peier and 
Paul^ and to pope Innocent the third and his 
(ucceflbrs, the whole kingdom of England^ and 
the whdie kingdom of Ireland ; and took back 
an eftate thereof by an inftrument fealed with 
lead, yielding yearly td the church of Rome 
over and above the peter -pence a thoufand « 

marks fterling, viz. (even hundred marks for 
England, and three hundred marks for Ireland^ 
with a flattering faving of all his liberties and- . 
royalties. The pope had no fooner gotten this 
conveyance, though it were void in law, but he 
excommunicateth the barons, and repeals the 
great charter, affirming that it contained liber- 
ties too great for his fubje£ts ; calls the king his 
vafTal, and the(e kingdoms St. Peter*& patrimo- 
ny ; grants a general bull of provifion for the 
beftowing of all eccledaftical benefices, and 
takes upon him to be ab(blute and immediate 
lord of all. And thus, under colour of exer- 
cifing juri(didion within thefe kingdoms, the 
popC) by degrees, got the very kingdoms them- 
felvea And fo would he do at this day, if the 
king would give way to bis jurifdit5tion. 

But what u(e did die pope make of this grant 
and furrender of the crown unto him ? what did 
he gain by it, if our kmgs retained the profits 
of their kingdoms to their own u(e ? Indeed we 
da not find that the fee-farm of a thoufand 
nwks was ever paid, but that it is all run in 

S 4 arrear 
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arrear till this prefent day. For the truth iSi 
the court of Rome did fcorn to accept fo poor a 
revenue as a thoufend marks per annum out pf 
two kingdoms. But after the death of king 
John^ during all the reign of Hen, 3. his fon,. 
the pope did not claim a feigniory or a rent out 
of England and Ireland ; but did endeavour to 
convert all the profits of both lands to his own 
ufe, as if he had been feifed of all in demefne. 
For whofoever will read Matt. Paris his ftory 
pf the time of king iF/i?». 3. will fay thcfe thing? 
fpoken of before were but the beginnings of evUs . 
For the exaftions and oppreffioris of the court 
of Rome were fo continual and intolerable, as 
that poor monk, who lived in thofc times, tho* 
otherwife he adored the pope, doth call England 
Balaam* s als loaden, beaten and enforced tq 
fpeak ; doth call the court pf Rome Charybdis 
and Barathrum avaritia^ the pope's colledtors 
harpies, and the pope hiinfelf fa ftepfather, and 
the church of Rome z ftepmother. He (heweth 
that two third parts of the land being then in 
the hands of church-men, the entire profits 
thereof were exported to enrich the pope and 
the court of i?iwr; which was done for the 
mod part by thefe twdways and means. Firft, 
by conferring the beft ecclefiaftical benefices 
vpon Italians^ and other ftrangers refident in 
that courtjwhofe farmers and fattors in England 
took the profits, turned them into money, and 
returned \ the money to i?^i»^. Secpndly, by 
impofirig continual taxes and tallages, (i^rorfe 
than Irt/h cuttings) being fometihies the tenth, 
rdmetimes the fifteenth, fometimes the third, 
' fometimes the moiety of all the goods both of 
the clergy ^nd laiety, under colour of main- 
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taining the pope's holy wars againft the em- 
peror and Greek church, who were then faid to 
be in rfebellion againft their ladv and miftrcfs 
the church of Rome. Befides, fcr the (peedy 
levying and fafe return of thefe monies, the 
pope had his Lombards and other Italian ban- 
kers and ufurers refident in London and othei: 
parts of the realm, who offered to lend and 
diflburfe the monies taxed, and return the feme 
by exchange to Rome^ taking fuch penal bonds, 
the form whereof is fet down in Matt. Paris^ 
and fuch excelfive ufary, as the poor religious 
houfes were fain to fell their chalices and copes, 
and the reft of the clergy and laiety had their 
backs bowed and their eftates broken under the 
burthen. Befides, the pope took for perqui- 
fites and cafualties the goods of all clerks that 
died inteftate, the goods of all ufurers, and all 

foods given to charitable ufes. Moreover he 
ad a fwarm of friars, (the firft corrupters of 
religion in England) who perfqjded the nobi- 
lity and gentry to put on the fign of the crofe, 
and to vow themfelves to the holy wars ; which 
they had no fooner done, but they w ere again 
perfuaded to receive difpenfetions of thtir 
vows, and to give money for the fame to the 
church of Rome. I omit divers other policies 
then ufed by the pope's coUeftors to exhauft 
the wealth of the realm^ which they affirmed 
they might take with as good a confcience as 
the Hebrews took the jewels of the Agyptians. 
Briefly, whereas the king had fcarce means to 
maintain his royal/amily, they received out or 
England feyenty thoufand pounds fterling at 
leaft yearly, which amounteth to two hundred 
and ten thoufand pounds fterling of the monies 

current 
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current at this day. Befides, they exported fix 
thoufand marks out of Ireland at one time, 
which the emperor Frederick intercepted. Lafl- 
ly, the king himfclf was fo much dejefted, as 
at a royal feafl he placed the pope's legate in 
his own chair of fl:ate,himfelf fitting on his right 
hand, and the bifliop of Tork on his left, nonfine 
multorum obliquantibus oculis^fanhMaU. Paris. 

Thus we fee the efFed of the pope's pre- 
tended jurifdiftton within the dominions of the 
king of England. We fee to what calamity 
and fervitude it then reduced both the prince 
and people. Was it not therefore high time to 
meet and oppofe thofe inconveniencies ? alTur- 
edly if king Ed. i . who was the fon and heir 
oi Hen. 3. had inherited the weaknefs of his 
father, and had not refifted this ufurpation and 
infolency of the court of Rome^ the pope had 
been proprietor of both thefe iflands, and 
there had been no king of England at this day. 
KngEd. I. But king £^. i. may well be ftilcd vindex 
oppofeth the Angltc^ libertatisy the Mofes that delivered his 
pope's ufur- people from flavery f^nd opprelfion : and as he 
P*^"^' ^as a brave and vidtorioUs prince, fo was he 

the beft Pater patria that ever reigned in Eng* 
land fmce the Norman conqueft, till the corona- 
tion of our gracious fovereign. At the time of 
the death of his father he was abfent in the war 
of the holy land, being a principal commander 
of the diriftian army there, fo as he returned 
not before the fecond year ot his reign. But 
he was no fooner returned and crowned, but 
the firft work he did^was to (hake off the yoke 
of the bifliop of Rome. For the pope having 
then fummoned a general council, before he 
would lipenfe his bilhops to repair to it, he took 

of 
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of them a folemti oath, that they (hould not 
receive the pope's bleffing. Again, the pope 
forbids the king to wat againft Scotland ; the 
king regards not his prohibition; he demands 
the firft-fruits of ecclefiaftical livings ; the king 
forbids the payment thereof unto him; The 
pope fendeth forth a general bull prohibiting the 
clergy to pay fubfidies or tributes to temporal 
princes ; a tenth was granted to the king in 
parliament, the clergy refufed to pay it -, the 
king feifcd their temporalities for their con- 
tempt, and got payment notwithilanding the 
pope's bull. After this he made the ftatute of 
Mortmain, whereby he brake the pope's chi^ 
net, which within an age or two more would 
have drawn to the church all the temporal po£> 
feilions in the kingdom, &r. Again, one of 
the king's flibjefts brought a bull of excom- 
munication againft another ; the king com^ 
mandeth he (ho\ild be executed as a traitor^ ac- 
cording to the antient law. But becaufe that 
law had not of long time been put in execution, 
the chancellor and treafurer kneeled before the 
king, and obtained grace for him, (o as he was 
only banifhed out of the realm. And as he 
judged it treafon to bring in bulls of excommir- 
nication, fb he held it a high contempt againft 
the crown to bring in bulls of provifion or briefs 
of citation ; and accordingly the law was (b de- 
clared in parliament, 25 Ed. i. which was the 
firft ftatute made againft provifors ; the execu^- 
tion of which law, during the life of king Ed.i. 
did well nigh abolifh the ufurped jurifdidion of 
the court of Rome, and did revive and reftore 
again the andent and abfblute (bvereignty of the 
king and crown of England. 

His 
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^. 2. fuffereth His fucceffor'king Ed, z\ being but a weak 

the pope to prince, the pope attempted to ufurp upon him 

P ^g**"' ugain . but the peers and people withftood his 

ufurpation. And when that unhappy king was 

to be depofed, ambngft many articles framed 

againft him by his enemies, this was one of the 

moil heinous, that he had given allowance to the 

pope's bulls. 

E. 3. refifteth Again, during the minority of king Ed.'}, and 

the ufurpation after that in the heat of the wars in France^ the 

of the pope, p^p^ (^^^ many briefs and bulls mto England \ 

and at laft prefumed fo far, as that he gave an 
Italian the title of a cardinal in England^ and 
withal by his bull gave him power to beflow all 
ecclefiaftical promotions as they (hould fall void 
from time to time. This moved the king and 
the nobility to write to the pope to this effeft ; 
We and our anceftors have richly endowed 
the church of England^ and have founded 
abbeys and other religious houfes for the ju- 
rifiiidtion of our people, for maintainance of 
hofpitality, and for the advancement of our 
•* countrymen and kinfmen. Now you provide 
and place ftrangers in our benefices, that 
come not to keep refidence thereupon ; and 
*' if they come, underftand not our languages 
and fome of them are fubjedts to our mortal 
enemies ; by reafon whereof our people are 
not inftrufted, hofpitality is not kept, our 
fcholars are unpreferred, and the treafure of 
*' the realm is exported.*' The pope returneth 
anfwer, that the emperor had lately fubmitted 
himfelf to the church of Rome in all points, and 
was become the pope's great friend ; and in me- 
nacing manner advifed the king of England to 
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do the like. The king replies, that if the em- 
peror and French king both fliould take his part, 
he was ready to give battle to both in defence of 
the liberties of his crown. Hereupon the feveral 
llatutes againft provifors before recited, were 
put in execution fo feverely, as the king and his 
fubjefts enjoyed their right of patronage clearly ; 
and their exemption of clerks took no place at 
all ; for that the abbot of Waltbam and bifliop 
of fFimbefier were both attainted of high con- 
tempts, and the bilhop of Ely of a capital of- 
fence, as appeareth in the records of this king's 
reign. Yet during the nonage of Rich. 2. they ^j^g j^^f,^ ^^ 
began once again to encroach upon the crown, 
by fending legates and bulls and briefs into Eng- 
landy whereot the people were fo fcnfible and 
impatient, as that at their fpecial prayer, thist 
law of 16 Rich, 2. (whereupon our indidtment 
is framed) was enaded, being more (harp and 
penal than all the former ftatutes againft provi- 
ibrs. And yet againft this king, as againft Ed. 
2. it wasobjedted at the time of his deprivation, 
that he had allowed the pope's bulls, to the en- 
thralling of the crown. 

After this in the weak time of king Hen, 6. 
they made one attempt more to revive their 
ufurped juriCliftion by this policy. The com- 
mons had denied the king a fubHdy when he 
flood in great want of money. The archbiftiop 
of Canterbury and the reft of the bifliops offer- 
ed the king a large fupply of his wants, if he 
would confent that all the laws againft provifors 
and efpecially this law of 16 Ricb. 2. might be 
repealed. But Huwpbry duke of Ghucefterj who 
had lately before caft the pope's bull into the 

fire. 
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fire, did HkewHe caufe this motion to be re- 
jefted. So as by fpecial providence thefe Jaws 
have flood in force even till this day in both thefe 
kingdoms. 
The evidence Then the attorney-general defcended to the 
agunft La/or. evidence, whereby he proved fully all the parts 
of the indi<f\rhent. Firft, it was proved by La- 
lor^s own confeffion, upon feveral examinations 
taken before the lord-deputy and lord-chancel- 
lor, and others, that be had accepted the office 
and tide of vicar-general in the diocefes of 
Dublifij Kildare and Fernes^ by virtue of the 
pope's bull. Secondly, it appeared by the co- 
pies of fundry letters found among his papers 
at his apprehenfion, that he ftiled himfelf the 
pope's vicar, in this form, Robertus Dnblinten. 
fc? Kildaren. £5? Ftrnen. Diaces. Vicarius apofioli- 
CU5, Thirdly, there were produced the copies 
of divers ads and inftrumcnts, written for the 
moft part with Ltilor's own hand, (bme of in- 
ftitutions of popifti priefts to benefices, others 
oi difpenfations with marriage within the de- 
grees, others of divorces, others of difpenfati- 
ons for non-payment of tithes. Whereby it 
was manifeftly proved that he did execute the 
pope's bull, in ufurping and exercifuig epiicopal 
juri(didlion,as vicar-general of the fee apoftolick, 
within the diocefes before named. 

To this evidence he made a three-fold an- 
. fwer. Firft, that he was no fuiter for the of- 
fice of vicar-general, but it was impofcd on 
him, and he accepted virtute oiedierina^ only 
to obey his fuperiors. Next, that he did exer- 
cife the office of vicar-general in f or oconf dentine 
t^ntum^ and not in foro judieii. And luftly, 

that 
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that thofe copies of inftitutions, difpenfations 
and divorces were many ot them written with 
his man's hand, as precedents pf fuch aAs and 
inftruments, without his privity or direftion. 
Hereupon Sir James Ley chief juftice, told him, 
that he could not well (ay, that he accepted that 
unlawful office, virtute obedientiie^ for there was 
no virtue in that obedience ; that he owed an 
obedience to the law and to the king, who is 
the true fuperior and fovereign over all his fub- 
jefts, and hath no peer within his dominions ; 
and that the fuperiors whom he meant and in- 
tended were but ufurpers upon the king's juriP- 
diction, and therefore this excufe did aggravate 
his contempt, in that it appeared he had vowed 
obedience to thofe who were apparent enemies 
to the king and his crown. And though it were 
manifeft that he exercifed jurifdiftion inforoju^ 
Jiciij (for. every inftitution is a judgment, and 
fo is every fentencc of divorce ;) yet were his 
offence nothing diminifhed' if he had executed 
his office of vicar-general in foro tonfcientU tan- 
turn ; for the court of man's confcicnce is the 
higheft tribunal, and wherein the power of the 
keys is exercifed in the higheft degree. 

Hereunto the attorney-general took occafion 
to add thus much, that Lalor had committed 
thefe high offences, not only againft the law, 
but againft his own confcience, and that he was 
already condemned in foro confcienttoi. For that 
he upon his fecond examination had voluntarily 
acknowledged himfelf not to be a lawful vicar- 
general, and that he thought in his confcience 
he could not lawfully take upon him the faid 
office. He hath alfb acknowledged our fove- 
reign 
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reign lord king ^ames to be his lawful, chief 
and fupreme governor, in all caufes, as well 
ecclefiaftical as civil ; and that he is in confci- 
ence bound to obey him in all the faid cauTes, 
&r. as it is contained in his acknowledgment 
or confeflion before fet d6wn, which being 
(hewed forth by the attorney- general, the court 
caufed it to be publickly read ; and thereupon 
demanded of Lalor:^ if that were not his free 
and voluntary confeflion figned with his own 
hand, and confirmed by his oath before the 
tord-deputy and council. He was not a little 
abafhed at the publifhing of this acknowledg- 
ment and confeflion in the hearing of fo many 
principal gentlemen, to whom he had preached 
a contrary dodtrine; therefore, faid he, the 
(hewing forth of this confeflion is altogether im- 
pertinent and befides the matter. Howfoever, 
he could not deny but that he made it, and 
figned it, and fwore it, as it was teftificd by the 
lord-deputy and the reft. 

Then was -it demanded of him, whether 
(ince the making of this confeflion he had not 
protefl:ed to divers of his friends, that he had 
not acknowledged the king's fupremacy in ec- 
clefiaftical cauies. His ahfwer was, that in- 
deed he had faid to fome of his friends who vi- 
fited him in the caftle of Dublin^ that he had 
not confefled or acknowledged that the king 
was his fupreme governor in fpiritual caufes, 
for that the truth is, in the confeflion there is 
no mention made of (piritual caufes, but of ec- 
clefiaftical. 

This is a fubtle evafion indeed, (aid the at- 
torney-general ; I pray you what difference dq 

you 



Praemunire. %y$ 

you make between eccleiiaftical x^xifes ^d 6pU 
ritual £auftsi This qUeftion, faid Lahr^ is fud* 
den and unexpected at thi^tiine, and therefcNra 
you (h^U do well to tal^e another day to difbute 
this pomt. Nay, faid the attonley^geneFal, wef 
caa never (peak of it in a* better time or fitter 
place ', and therefore, though you, that bear fy 
reverend a title, and hold the reputation of <o 
gf eat a clerk, require a farther time, yet (h^i 
you hear that we kymen that &rVe his majefty^ 
and by the duty of our places are to maintain; 
the juri(di6tion of the crown, arc never lb uii- 
providied but that we can fay ibmewtet toucfh^ 
ing the nature and difference of thefe caufes. • 

i'irft then, let us fee when tl^s diftin^ion i^ When the di« 
epdefiaftical or fpiritual caufes from civii a«d ftinaion of 
temjporal caufes did firft begin in point of jurif-^ and fpfri^^^ 
di^ion. Afibredly, for the (pace of three hun*' caufes from 
dred ye^s after Chrift, this diilinfVion was ndt^ cWil andtem*' 
known or heard of \h the cbriftiam world. VfifP^^^ caufes 
the caufes of teftamentS; of matrimonyi cji'^^^^ *^ *• 
ballardy and adultery, and the reft which are* 
called eccleiiafticaSl or fpirkual caufes, were- 
merely civil, and determined by the rules of .the 
civil law, and fubje^k only to the }urifdi£tfon ofl 
the civil magifbrate, as all civilians' wi;ll teilffie 
with me. 

But after that the enxpero^^s bad reeeivedjtbe^ 
cbriftian fi^tb, out of a zeal and ^e&re they bad 
to grace aod honour the learned and god}y bi* 
(hops of that «ira^^ they were pleafed to 4irig}je 
out certain ipeciai caufes Whei^ they granted" 
jurilcli<ft.ioni -unt-othc bifhops ; namdy^ in caufes ' 
of tithes, becaufe they were paid to men -of 
the chufch ; in caufes of matrimony, becau(2f 

T ^ mar- 
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mari'iages were for the moft part fblemnized in 
the church ; in caufes teltamentary, becauie 
teftaments were many times made in eptiremis, 
when church-men were prefcnt, giving fpiritual 
comfort to the teftator, and therefore they were 
thought the fitteft perfons to take the probates 
of fuch teftaments. Howbeit thefe bifhops did 
not proceed in thefe caufes according to the 
canons and decrees of the church, (for the 
canon law was not then hatched or dreamed 
of) but according to the rules of the imperial 
law, as the civil magiftrate did proceed in other 
cauies; neither did the emperors, in giving 
this jurifdi£tion unto them, give away their own 
(upreme and abiblute power* to corredt and 
punifh thefe judges as well as others, if they 
performed not their feveral duties. This then 
is moft certain, that the primitive jurifdi£tioit 
in all thefe caufes was in the civil magiftrate* 
and fo in right it remains at this day ; and 
though it be derived from him,. it remaineth in 
him as in the fountain. For every chriftian 
monarch (as well as the godly kings of Juda) 
18 cuftos utfiufque tabuU ; and confequendy hath 
power to punifti not only treafen, murder, 
theft, and all manner of force and fi:aud, but 
inceft, adultery, ufury, perjury, fimony* force- 
ry, idolatry, blafphemy. Neither are thefe 
caufes in refpedt of their own quality and na- 
ture to be diftinguiftied one from another by 
the names of fpiritual or temporal : for why is 
adultery a fpiritual caufe, rather than murder, 
when they are both offences alike againft the 
fecond table ? or idolatry rather than perjury, 
being both offences likewife againft the firft 

table i 
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tible? and ifideed if we confider the natures of 
thefe caufes, it will feem Ibmewhat abfiird that 
they are diftinguifhed by the name of fpiritual 
and teiiiporal ; for, to fpe^k properly, that 
which is oppofed to fpiritual (hould be termed 
carnal • and that which is oppofed to temporal, 
(hould be called eternal. And therefore if 
things were called by their pfoper names, adul- 
tery (hould not be called a fpiritual offence^ . 
but a carnal. But (hall I expre(s plainly' and. 
briefly why the(e cau(es were firft denominated^ 
fome fpiritual dr ecclefiaftical^ and others tem- 
pbral and civil. .. .' 

Truly^ they were (b called, hdt from the 
nature of the cau(es, as I faid before, but frorii 
the quality of the perforts Whom' the prince had 
made judges in thofe catifes.. .The clergy djd . 
ftudy fpiritual things, afnd did profefs to live . 
fecundum fpirituih^ and were called fpiritual 
men; atld therefore they called the cau(es 
wherein princes had givdn t'heril jiirifdidion, 
fpiritual caufes, after their oAvh name and qua- ' 
lity. But becaufe the lay-mdgiftrates were (aid 
to intend the things of this ^^brld, vvnich are 
temporal and tfahfitory, the tlergy called them' 
fecular or temporal men, and the cau(es wherein 
they were judges temporal caufes. This diftinfti- 
on began fitft in the coUrt of Ronte^ where the 
clergy having by this jurifdiction gotten great 
wealth, the?r wealth begot pride, tKeir pride 
begot ingratitude towards princes, who (ir(t 
gave therri theii* juri(aidion, and then, ac- 
cording to the nature of all uiigrateful perfons, 
they went about to extingUi(h.the memory of ^ 
the benefit ; for whereas their jurifdidion was 
firft derived from Cefar^ in the execution where-. 

T Qi of 
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of they were Cafar's judges, Co as both their 
courts and caufes ought ftill to have born Ca- 
yjr's image and fuperfcription, as belonging 
unto Ge/ar ; they blotted Cafar"^ name out of 
the ftile of therr courts, and called them courts 
chriftian, as if the courts holdeu by other ma- 
giftrates had been in comparifbn but courts of 
Etbnicks \ and the caiifes which in their nature 
were merely civil, they called fpiritual and ec- 
clefiaflical. So as if the emperor (hould chal- 
lepge his courts and caufes again, and fay, 
Reddite Cafari qu^funt Cafaris^ they would all 
cry out on the contrary part and fay, date deo 
qua: /unt dei ; our courts bear the name and ti* 
tli? of Chrift, the fuperfcription of defar is 
qyite worn out, and not to be found upon 
them. And this point of their policy is worth 
the obferving, that whep they found their ju- 
rifdidtion in matrimonial caufes to be the moft 
fweet and gainful of all other, (for of mafri- 
mo9iy they made matfer of money indeed) to 
the end that Cafar might never refume fo rich 
a perquifite of their fpiritual jurifdidlion, they 
reduced matrimony into the number of the 
feyen facraments ; after which time it had been 
facrilege, if the civil magiftrate had intcr- 
medled with the leail matter that had relation 
to matrimony, or any dependency thereupon. 
So then it appeareth, that all caufes whereof 
ecclefiaftical or fpiritual perfons have cogni- 
zance or jurifdiftion by the grants or permiffion 
of princes are called eccleiiaflical or fpiritual 
caufes. And as all their courts are called fpi- 
ritual courts, fb ail caufes determinable in thofc 
courts are called fpiritual caufes. And there- 
fore 
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fore where M. Lalor hath acknowledged the 
king's majefty to be fupreme governor in all 
ecclefiaftical caufes, he hath therein acknow- 
ledged the king's fupremacy in all fpiritiial cau- 
fes, whef ein he hath but rendered to defar that 
which is C(Bfar\^ and hath given unto his ma- 
jefty no more than all the Bifliops of England 
have yielded to his predeceflbrs, not only in 
this latter age, but alfo in former times both 
before and fince the conqueft, as hath been be- 
fore at large exprpSed. 

Here the day being far fpent, the court dcr 
manded of the prifoner if he had any more to 
fay for himfelf His anlwcr was, that he did 
willingly renounce his office of vicar-general, 
and did humbly crave his majefty's grace and 
pardon. And to that end, he defired the court 
to move the lord-deputy to be favourable unto 
him. Then the jury departed from the bar, 
and returning within half an hour, fouqfl the 
prifoner guilty of the contempts whereof he 
was indifted. Whereupon the folicitor-general 
moved the court to proceed to judgment. Anc( 
Sir Dominick Sarsfieldy knight, one of the juf- 
tices of his majefty's chief place, gave judgment 
according to the form of the ftatute whereupon 
the indidment was framed. 
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not Page 205, 215 

Such difpenfatipns ufually granted by the court 
of Rome J before the (tatute of faculties 216 

"Whether a ^rpeiuiiCommenda maketh the 
church full 209, ziG 

"\Vhether a faculty to take a benefice in cam^ 
mendam be well executed by entry,without pre- 
fentalion, inftitupion or induftion 209, 224 

A Commcnda perpetua maketh a title, but a Com^ 
menda temporalis doth not 227 

See DISPENSATION and WN OB^ 
STJNTES, 

CONFIRMATION. 

A grant by a bifhop and his clergy, where 
there is no dean and chapter, good without 
any other confirmation t 

A confirmation made by a pro6Vor (not being a 
member of the chapter) on behalf of th? 
dean, void 129 

A deed of confirmation,with the chapter feal to 
it, made by confent of the lefler part of the 
chapter, cannot be made good by the confent 
of the others, given afterwards at feveral 
times and places j 30 

See CORPORATION. 

CORPORATION. 

Religious, not diflblved by the furrender, or by 
the flatute which gave' them to the crown, 
but by the deraignnient of the religious per* 
fpns 3 

A mem-' 



I N D E 1^. 

A member of the chapter cannot niake *ot\^ 
not a member, his prodor to charge the 
poffeffions of the phurch Pagp 129 

The dean and the major part of the chapter 
make the corporation, and their aA is th^ 
a£t of the corporation, although the others 
(hou Id not agree 1 30 

Difference between colleges and corporations, 
and confuted and uncertain afTemblies, as in 
eledions of members of parliament, or of 
coroners in the county pourt, ^s to giving 
their voices ibid. 

Confent of dean ^nd chapter in making a Con- 
firmation ought to bejimul £s? femel i^i^ i^^z 

But they are not confined to their chapter-houfe, 
but may meet elfewhere 121, 131 

Peed of a corporation doth not require delive- 
ry, but is complcat by affixing the commoa 
fealtoit iz\ 

$?e GRANT by the King, 

COUNTY PALATINE. 

Original, i:^anie an4 prerogatives of an earl 
palatine 1 64 

They may be created by the king of England^ 
his crown being an imperial crown 1 65 

Three created in England^ viz. Cbejter^ Durham 
and Lanca/ier 16^ 

And three in Ireland by Hen. 2. viz. Leinfter^ 
Uljier and Meatb 16 j 

pvery earl palatine hath royal jiurifdi^ion, by 
which he hath all the high courts and officers 
of juftige which the king hath i6S( 

An4 
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And hath royal ferviccs, as power to create te- 
nures in capite of himfelf, and tenures by 
grand ferjeanty, for he hath power to cre- 
ate barons Page 170 

'And hath royal efcheats, viz. for treafon,' as 
the king hath, of lands held of all other 
lords 171 

COURTS ECCLESIAlSHCAL, 

Matrimonial and teftamentary canfes not ori- 
ginally determinable there, but were former- 
ly under the jurildidtion of the civil magis- 
trate, until granted to the prelates of the 
clergy 140, 273 

King dr England hath a fuperihtendency over 
their proceedings i4t 

In caufes of baftaiSy or legitimacy, ifTue muft be 
firft joined in the king's temporal courts, and 
a writ ifliie to the bilhop, or a prohibition will 
lie ibid. 

Jleafon thereof 147 

After the ecclefiaftical judge hath received the 
king's writ, he is not to be ftayed by appeal 
Y)r inhibition 144 

CUSTOMS, 

Definition of 87 

Qualities infepataWy incident to thfcm ibid. 
Ought to have a.reafonable comrtiehcemeht 88 
Ought to be certirin 90 

Ought to have an tinitaterrupted continuance gi 
Mull not be ^sadted above the king's prterbga- 
tive ibid. 

Cuftom 



INDEX. 

Cuftom of Tantftry, nature of Page 78, (sfc* 
Void as being unreafbnable 92 

And uncertain with regard to the perfon to take^ 
and the eftate gg 

And prejudicial to the king*s prerogative 100 
Admitting it to have been good in itfclf, it hath 
been aboliflied by the introduftion of the 
common law of England lOi, 109 

Cannot be refembled to the cuftom of Denbigh 
in fFqJes 1 09 

Nor to the cuftom of Gavelkind in Keni ibid. 
Iri/b cuftom of Gavelkind^ nature of 1 34, &?r. 
How different from the cuftom o( Kent 136 
Adjudged unlawful 137 

Cuftom of fole property in wives, adjudged un- 
lawful 138 
See PRESCRIPTION. 

CUSTOMS, SUBSIPIES, ISc. 

Cuftoms, what Zi 

Great and antient cuftom, out of what payable 

ibid. 
Part of the antient inheritance of the crown 23 
Caufes for which it was paid 25 

Well granted by the name of the cuftom called 

the Coquet 37 

Not difcharged by a grant to be quietus de omni 

confuetudine ., 45 

Small and new cuftom, what 22 

Commenced \x\, the time of Ed. i. 25 

Prifege, what 2.2 

Due by preicription, ^ p^t of the, antient in* 

heritaiiice of the crown 27 

Butlerage grsmted in the time of Md, x. in lieii 

of piifage Oi^t 27 

Aid^ 
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Aids, Mrhat . Page 28 

Tunnage, origin of ^o 

Poundage, origin of in England ibid: 

And in Ireland ^ t 

Grant to be difcharged of it, how conftriied 37 
Impofts, what 3^ 

Cuftoms payable In other countries 32, &?r. 
Officers of the cuftoms 34 

Where the king (hall appoint thenri, riotwith- 
ftanding his grant, to a corporation, of power 
to appoint them 4t 

DEAN and CHAPTER, fee CORPO- 
RATION; 

DISPENSATIONS and NON OBSTJNTESi 

Firft invented and ufcd in tl^e court of Ropue 

189 
By the pope in England^ a mere ufurpation 

^95^ 233 

Granted by the kings of England in ecclcfiaftical 

caufes, in every age, before Hen. 8. 199 

By the archbifliop of Canterbury^ by virtue of 

the ftat. of 2$ Hen. 8. r. 21. 200 

SctCOMMENDASi 

EXTINGUISHMfiNt. 

What may be extinguifhed by unity of pofleffion 

' 12, 6fr. 

Eftates in land are properly merged, not ex- 
tinguifhed ibid. 
Real adions and conditions may be extinguifhed 
by unity of pofleffion 1 2, 6?r. 
Real ier^ces, a fiegnory, rent-charge, and 
fuch things which iflue out of land^ and are 

part 



1 >i D t X. 

^rt of the profits, and due in refped theifti^ 
of, may be extinguiHied by unity of pofleflioa 

Page i^ 

Franchiies, Waif^ Eftray, 6fc which are not 
iffuing out of land, as part of the profits of 
it, but are derived elfewhere, and due iil 
another refpedt, are not extinguiihed by unity 
of pofleffion 14 

Annuities, tithes, proxies, and fuch things which 
are part of the profits of land, but are due 
in a perfonal refpedt, and not in refpedl of 
the land, are not exdnguilhed by unity of 
poflfeffion ibid« 

GRANTS, 

Of proxies to the king, good io 

Creation money given to a duke or earl, for the 
maintainance of his honour, cannot be grant- 
ed over, but may be furrendered to the king 

6, II 

If a man grant to another aquam fuam^ the 
fiftiery of it paflfeth 151 

Afiftiery lieth in grant and tenure, and by a 
grant of it the (oil pafleth ibid^ 

See PRESCRIPTION. 

GRANTS by the King. 

By the king's grant of the cufiom called 
Murage^ no cuftom or fubfidy pafleth 35 

By the king's grant of the cuftom called the 
Coquelj the antient great cuftom is well 
granted 36 

DlHerence between a grant to merchants u> re- 
tain 



INDEX. 

: taui cuHiorAfi, %nd ^ grftnt of ^uftortis to 4 eity 

Grant to a city to be difcharged of poundage^ 
doth not impower th^fn to r^Fe pound^e 
to th^ir own uf^ 38 

Nor will it discharge them from poundage 
granted by parliapi^iijt pft^r the Qbaruir 

Wher^ the king's grant (ball b^ underQ^wd only 
of things prefent and m b^ing at thp ^ime 
of ithff graat 40 

QjTant to a corporatipn tp b^ quieii dt omi cgn- 
fmtudine^ does not difcharge them ftofii the 
great cuftom 45 

General ^ords in the king's grant (hall not 
pafs a royalty which belongs to the crown by 
prerogative 4JS4 is^ 

As if th^ king ^^nt gU m^^ amereiamems 
and ^sjp^m^ rpyg^ mine^, royat jin^reja- 
mfsn^fc rpy.aj i^fcheats (b^l not pafe 1 56 

The king's grant, in confideration of an eftate 
flirr^ip^ed by a di^S^ifor or abator^ void 

J 09 

King's ^^nt of Ignd, xmU pr other tbtng, of 
which divers eftat^ may be Unsiti^d withoi^t 
limitation of eftat^, vioid 123 

So of offices, which go in courfe of defcent, as 
conilable of '^nghnd^^ mar(hal» 13c. ibid. 

But a grant of an office which runneth in per- 
pftpfil i^^cQ^Qion, and not in courf^ of deioenty 
^ all o$c^ e^plet&ailical, Wiitboiit Umkation 
cf e(|ait^^ good 12^;, 124 

Hn^ k:is^'s grast (hall pafs nothing by tn^- 
cation 1 57 

General wf>i4a in antieitf grants give royal fran«- 
fihifes, which would not pais by fuch words 

at 
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at this day Page 45, 170 

See PREROGATIVE. 

FISHERIES. 

By the dommon law a man may have a feveral 
intereft in a river or fiftiery 1501 

The fiftiery of every navigable river, fo high 
as th^ fea flows and ebbs in it, is a royal 
fiftiery, and belongs to the king ^S^ 

But the fiftiery of rivers not navigable beloi^s 
to the owners of the foil 155 

IRELAND. 

The fubfidy of poundage there commenced, 14 

The king hath an inheritance there in this fiib- 
fidy, in England only an eftate for life 32 

Standard of Enghjb money eftablifhed there, 
11 John. 57 

Bat afterwards they became unequal 59 

Formerly there were mints there, but fince Ed. 
6. all money made for Ireland hath been coin- 
ed in England 70 

The nature of the Irijh cuftom of TaniUfJ 

78, &e. 

The nature of the IriJh cuftom of Gavelkind 

134, 6?r. 

Brebon law, the common law of Ireland^ before 
the conqueft, but aboliftied by the eftablifli- 
ment of the law of England 84, io6 

How the laws of JF^g-Z^wfrf were introduced there 

lOI 

Twelve counties made there by ^Cm^Jobn 

102 
U Five 
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Five principal fepts of the Irifhry enabled by 
the king's grant to have the benefit of the 
laws of England Page 1 04. 

The king of England not in pofleflion of any 
land in Ireland^ by virtue of the conqueft, 
unlefs it was (eiied by the conqueror and ap- 
propriated no 
Of the counties palatine in Ireland 

167, i68j 172 
Barons created there by earls palatine 177 

Synods ot the clergy held there 1 98 

Liaws made there againft provifors ^43 

LAW CANON. 

How introduced into England 190, fcff. 

Pope's decretals never entirely received in any 
country^ except the pope's temporal terri- 
tories 191 

Legates fent by the pope to feveral realms, with 
commiiTions to hear and determine caufes ac- 
cording to his canons 1 94 

When the canon law was firft read in England 

All the canon law of England not borrowed 
from the court of Rome 198 

Conftitutions of Clarendon 254 

See COURTS ECCLESIASTICAL. 

MONEY. 

Neceffity of having a ftandard of it 50 

What things are eflential to the mddng of law- 
ful or current money 52 

Coin < 
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Coining, putting a value on it, and fixing the 
ftandard of it, the king's prerogative 

P^e 5h 53j 55i 56 
But hath been imparted to fubjedls 54 

Different ftandards in England nnd Ireland 59 

Sterling money from whence derived 60 

Nature and fubftance of it 64 

Weight and purity of it ^ 65 

Whether mixed money, viz. under the pure 

ftandard, ftiall be deemed fterling 67 

Money coined for Ireland^ lawful and current 

money of England 6g 

If an obligee refufeth a tender, at the time and 

place, in mixed money, the obligor ftiall not 

be bound to pay better money afterwards 

73 
ORDINARY. 

A deanery which is donative, not vifitable by 
the ordinary, but by the lord-chancellor 

... iiy 

Whether the deprivation of fuch dean by the 

ordinary, be void or Voidable 11 9) 126 

PR^MUNIRE, fee ROME, Biftiop of, 

PREROGATIVE- 

King, by the antient hvf; h4th power to vifit 
and reform abufes in the church 10 

Kings anointed^ capable of fpiritual jurifiiidtion 

ibid. 

Capable of having tithes ibid. 

Prerogative in coiqing mcMiey, an4 fixing the 
ftandard and value of it SJj 53 

Cuftom or prefcription which exalts itfelf above 
the prerogative, void 9iy.>7o 

U z King! 
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Kings of England not in poflefliqn of any land 
in Inland^ by virtue of .th^ conqwft thereof, 
unlefs it was fazed by tKe conqueror and ap- 
propriated Page no 
Prerogative in the i^a and navlj^l^ rivers 152 
Kings of Engl^nd^ h^ve in every age^ ufed to 
grant difpenfations in causes ecplefiaftical 1 99 
See GRANTS by the King, MONEY, 

PRESCRIPTION. 

What things He in prefer iption m^ what in 
grant 35 

A fubjoft cannot prcfctibc to hp. ir^ and dif- 
: charged of the antient ciiftom for merchan- 
dizes, or to sfeo^ive it tp bis own ufe, but he 
may for things which are cafual, as Waif, 
■Igdr^, Wr^ck, £<?A 46 

Jfoi'frawhife which exalts itfelf ov^r the king's 
. prerogative, can be gained by prefcription 

JSoe CUSTOMS, GRANTS, , ^'^ 

PROXIES, 

Antiquity of 6 

Oiiginidly for eqtcrtainmient of the vifijars 7 
Changed into money by compofition ibid^ 

Payablf?9 although the yifitationwhiQb W^^ tbc 
. . caufe of them, ceafed 8 

Giantable to the king by the bilhop 8, lo 

Kot cxtioguiflied by uaity of poffeE^, hut 
fulpended only ^t^ 15, 17 



I N D EX. 

ROME, Bifhop of« 

Began to ufutp upon the liberties of the crown 
o( England^ in the time of ff^ilL the Con- 
queror . Page 243 

By fending legates to England 248 

In the fF. Rufus, he attempted to draw appeals 
to Romcy but prevailed not 250 

In the lime oi Hen. i. he ufufped the donation 
of bifliopricks ibid^ 

In the time of VixngSieph he gained the point 
of appeals to Rome 252 

In the time of Hen. 2. he claimed the exempti- 
on of clerks from fecular power 253 

Obtains a furrcndcr <£ the crowns of England, 
and Ireland from kingj^bn^ which he re- 
grants to him in fee-farm 

Exadtions and oppreffions of his in England 

264 

Laws made m England to oppofe his ufiirpations, 
in the reigns of Ed. i. Ed. 3. and Rich. 2. 

236, i^c. 266, Csfr. 
See LAW CANON. 

TENURE JN CAPITE. 

Mull be of the king's per (oh or crown 

160, 180 
If the king granteth lands, to hold of him, 

without exprefling any fervice certain, it is a 

tenure in capite of his perfon 182 

Cannot be created originally by a fubjedt, not 

* even by the prince of Wales 1 60, 181 

But a tenure, created by a fubjedt, may become 

^ ttnure in caf tie 182 

May 
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